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LETTER OF TRANSMITTAL

BecramrEs axo ExcHavor Conyissrox
Waskingten, D C., May 1§, 1937,

Sre: I-have the honer te transmit herewith another part of the
Commission’s study end investigation of the worl, nctivities, per-
sonnel, and functions of protective and recrganization commitiees.
This report was prepaved and is submitted in pursuance of Section
211 of the Seenrities Exchange Aot of 1834, It deals with Pro-
tective Committees and Agencies for Holders of BPefaulted For-
cign Governmental Bonds and ineludes specific recommendations
regurding such protective commitiees, the Foreign DBondholders
Protzctive Connail, Ine., repatriation of foreign honds, znd eertain
wipeets of futhre foreign loans,

Thiz study and investigation wus headed by Commissioner Wil-
liam ). Douplas whe was then Director of the Protective Commite
lee Srudy. Collaborating with him on this part of the report were
Sammel Q. Clark, Jr., Abe Fortus, and Francis F. Lincoln, of the
Pritective Committee Study.

Under dates of May 2, 1936, June 3, 1926, Juna 18, 1936 and
Muy 10, 1937, we tranzmitted parts of this Commission’s report
which deale with Committees for the Holders of Municipal and
Cunsi-Munisipal Obligatiens, Committees for the Holders of Resl
Listate Bonds, Trustees Under Indentures, and the Strategy and
Techniques af Protective and Reorganization Commitiees, There
&re in preparution three other poarts of the report which will be
submitted shortly.

By direction:of the Commission,
’ J. M. Lawpe,

Chairman,
The Presioest oF THR SENATE,
The Seraxwen oF THE Hoven oF RernessyraTIves,
Warkington, D, €7,
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SECURITIES AND EXCHANGE COMMISSION

H#EFORT OK THE STCDY AND INVESTIGATION OF THE WORK,
ACTI¥ITIES, PERSONNEL, AND FURCTIONS OF PROTECTIVE AND

REORGANIZATION COMMITTEES

PROTECTIVE COMMITTEES AND AGENCIES FOH AOLDERS OF
DEFALLTEDY FGREIGN GOYERNMENTAL BCONDE

SECTION I
INTRODU CTION

This Commission, a5 part of its general study and investigation
of protegtive and reorpganization committees, pursuant 14 Section 211
of the Secvrities Exchange Act of 1934, has investigated the work,
sctivities, personnel, and functions of protective committess and other
arencies for holdevs of defanited foreirn Fovernmenta) bords.

It was not feasible, in view of the lerpe number of issues in default,
to study sither all defavits or all protective committens or agencies
in this field. Therefore the Cemmission selected for examiuation
situations and protective commitiess or agencies which represented
typical methods and practices emaploved. There were investigated
and axainived at public hearings the activities of three commiitees for
hokiers of bgnds of the REapublic of Chile, thrée covunittess for
hotders of bonds of the Republic of Colombia, two cununittess for
Bolders of bonds of the Republic of Culm, two committees for holders
of bonds of the Bepublic of El Salvador, sod three cominittess for
Lolders of honds of the Republic of Peru. The Commission like-
wise examined and held hearings on certuin aspeets of the readjust-
nient of the issues of the Republic of Brazil and of the proposed
readjostment of Lhe dollar bends of the Republic of Guatemala.
Hearings also were held, after investigarions, with respect to the For-
sign Bondholders Protective Coumcil, Inc., the American Council of
Foreign Bondholders, Inc., and the Latin Americen Bondholders As-
socintion, Ine., all incorporated agenciss which hove as their object ar
WNomgE their curpnrate purposes the pretection of the holders of de-

1]



2

fauited foreign securities. In additicn, the Comimission gxamined
and Teld 8 hearing with vespect to the [netitute of Intevnational
Finance, & statisticnl and advisery agency in the field of foreign bond
ipvestmouat.!  Furthermere, this Commission in the preparation of
this report utilized to some extent the reports and records of investi-
gations of committees of the United States Senate in this fAeid end
ather zovrce malerial dealing with this subject,

This report deals with ghligations isgued directly by or pusrantead
by foreign governments and sold by American banlkers to the Ameri-
ean publie. It treats the issues of sovereign povernments and their
pelitical subdivizions, =uch ss states, provinees, departrocnts, and
inunicipalities, but net the ebligaticns of foreipn private corpora-
tionz* unless such isswez were povermnentslly puavanteed. The
jssues of private forelgn corpovations were widely sold in this eoun.
lry. Their recrpanization, however, unless default was causul by
some gct of the foreipgn povernment such as the establishment of an
embargo or of restrictions on foreipn exchunge, mare ¢losely resem-
bles the reorganization of demestic eorporats issnes than of foreign
governmental izsues. If governmental Intervention makes impossi-
Lle .the servicing by & foreipn private corpotation of its exterpgl
bonds, o situation of frequent cerurrence during the past few years,
the readjustment procees will necessarily involve the governmment.
Tn such a cese the process may involve use of meny of the technigues
described in this part of the report. In fact, a3 wiil be developed
later, the Foreign Bondholders Protective Councll, Inc., slthough not
including forcipn privale corporalions within the sphere of its nctivi-
ties, doea coneern itself with such issues iT defanlt is coused primarily
by goveriumental action.? ’

Agide from the the public sale of foreign Twmds in this country,
there have been, of course, substantial American investments of ather
kinds in foreign ecuntries. Since these investments directly or in-
directly affect Lhe defense of the foreign hondholdors' righis, we have
included a discossion of certsin of their aspects in this veport.
Thus, for example, we have inciuded a disdusston of short term cred-
its arising from advances to reinforee a distresged publie treasury,
ta finance public improvements, or for other purposes, with or with-
Gub the expectation of a Iater conversion inte a long term bond jssue,

3°Che: arganmienying and Acdlritles of the Institaie #f lutezroAticrel Ploansn nre duqu'hcd.l

in Appendiz B Lo thia Taport.

A Thin Commissign invontigased and held o beaflog on the protectlre somolebecn aofng
For the spcured deheetyren of Krauger & Tl AT & privale Swelinll corpraratlan, nnd has
reteceed from Hime to elme bn pilor partx o 1018 ceport oo Lheke coTrenl flecs.

1 Bs# dnfra note 204, pec. I, -

)

These credits have their claims gn the debtor’s treasury and on its
supply of foreign exchange, and thus of necessity are in competition
wilh the elaims of the bondholders.

A. PROPERTY INTEREST AT STAKE

Prior to the World War Anwerican foreign investments were rela-
tively smsli in amount, snd, as a conscquence, their effect upon the
conntry as & whole was not significant. There were then, a5 now,
direct inTestinents in plantations, mines, oil conceesions, and other-
wise. Forelgn bonds were held in not unsnbstrntial amountss but
these investments were comparatively few i number and the Jrublic
which purchused them was small in eamparison to the army of for-
gigi bond buyers reeruited st later periods, Upen defuult the
bundholders’ plight, though sericus to the individuai, was net a prob-
ban of nationel magmitnde. Tn contesst, after the ownership of for-
gign securities became widely dispersed throughout the country in
the 1920°5 and defoults® in the early 1930°s assumed alarming pro-
portions, the problems created necessarily affected the ecenomy of
the entire nation,

During the peried of 1914=1019 the ameunt of foreipn lending by
Awericin privale interests was substential in comparison with pre-

* The Batalloo of forelgs securitles (both goverowgents] sod cocpormie) Jo the American
ATkl PRtc Lo the Waald War Baw beeo descelbed by e 1), 9. Ewporgment of Cuismeree
R Eollows :

“Pricr to 1EM taeer were Practimlly po pobile oftcings of [erpSgo eocuriilra og
Ameeloan markewd. - Thoe there werr m._-“m.“f 1ELU0R, A
Awetlo, 1a bughly protoble =+ * T8 liwwerer, for Cnanedn wud Latio

AL phe' eloas 4f the olnetecnth eenlurs, % % % hepe were nlgns of & Srowlng
fntecrkl ntuany Ineeabord ko furelyn cecurltley  To TEUD, Bve T s—BE ZE0KID mar T e,
A2 500000 Tet Meslow anld 314 FBR000 for Cenado—were pubbbcly offcred 1o Ameriosn
tAvextors |chdlng red [bom an unpubllphed somplistlan feendghed by Fuul T, Djekens],
opd Lwa Amerleen logorenco conpables ok wp m IAER: BacE of thr 4 peroent bond lasases
of momre Awifa ciibes [chiog C K, Habann, The Expor of Ouplial, Laodnn, 1911, p. |5,

- (] L] - L

L] -

“AECFAING 12 ke Unpubliehed private smpltntion of feralgn mecorkis olecingn In the
L'oXerl Sraten [wm 14 Lo J01% pv Fnol j3 Dilckenw, Juse glied, 247 f;rri;::n 1a.fu¢_n rers
Pulliciy elowlad Jo this cunntry du the 14 Foce covered wilh wn agprerate pac value in
round oumlwern of §LO47 00, - Tl ATRewnte QfTeread REFW] wndpﬁ? frOM Jrar e yedr
agd rapged from H18IEE000 1o 1810 to $ITHITO000 fn. IBOK. o obly 1hrer prnfhe
B0T, 1300, wpd Il —wrrre they less ik o 1R14. Intle Afnerlcao srror ey, erpechobly
thowe of Rlexfeo snd Cgbe, wicce Fhe mest comtuooly onderwriceen @ thele Intal was
FITEO5 00,  Farreagtern ercuricics, with theer of Japao predominating, wore second
with & dotél walue of 310450060, Fupopean Onanting, atrnngoly encow b 4o bird
Elrh 5221’.:&50.(:20 ;H u.hrdACnm:dll. “I;HBI! lnet with SIT4EGHGC" L %, partmeot af

wmmuroe Fnedhoolh o tmectean Lpderwriting of Forel Betutitien Tr
Sarles. Mo, 104 (10200, a1 =T & TELED Ribe Promoaioo

*Defoglts wo tarcdgn gowerneentol laane prlor oo 1820 pemireed with heapact b the
obllgmbioug of Meslca (1904) audt Russla {1010, Fopelgn Dondbabders Froteoiler Cpuoell.
Tre., Anrygl Repoct 1935, at D48, 2910 Chinn bp 102t defaolted on Ipe LeshBuTy Tpleg
Iesued 2 yewcs caerMer. Jd., ng 181,

The Armt defnulea atker rthe markst cragh of 1028 grcurced with Teapegt o Lhe bonds
af Lntlg Armerfenn conntsies. Bollvlo defnuliesd on Jon. 1, 1081, ic ke shagtiy Fodkoswed
By w1y which Ocat dlofoutend oo Ape. 1, 1033,  Chite anil nther Loibs Amerlean couniciss
Alaa dAefsulted 1o 3831, The frer Eucopesn defaalt, 1hae by Mangary, acourerd 4@
Jan. 1, 1B12. Madden, Kodlor, and Saursin, fmerles's EXperlence or B Cresd|or ¥utdgn
[183T], ar 131-1}%,
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war yesrs* The yesr 1920, however, marked the beginning of o
period during which American private capital, in the form of
forgign loans, flowed abroad at an sccelerating rate” The Ameri-
can bankers found a resdy sale for foreipn boods in & market which
for & time sppurently had ne saturation potnc.

It has been stated that the tetal amomnua of dollar issues, including
those of foreign corporations as well as of goverumental entities,
during the yenrs 1920-1931, inclusive, reached the totsl of $9,383.-

L9600 (face or nominal amounc)? By virtue of sinking fund

retirements and redemptions at or before matarity ghis amount had
been redueced to $7,489,992,000, the sun reported outstanding as of
Decomber 31, 1935 This laree fieure cannot. however. bo taken
sz indicating the present intorest of Ui United States o fereign bond
investments,  There are severnl deductions that have to be madel?

“Phe mllowlng toble ceprinted from Amerlcon Uedereerkiliog of Foeelzn Seeoeiiles J0
1831, Trade Iofrrmation Bull. Xo. 802, pulllsbed BF the T, § Depuerpent of Commores.,
lirtg 1he farclgn cApiinl legos, Nicdk goverementol nnd rpepoepts, pubbicly offered i the
Uoited Egotes trom 1004 (broogdh 1031 '

Numbrer Total Earienaifed . Ealimaioa
i Ros ol refundidy In Adls momingd

e capd had A m#ririeaa sagdtat
an 244 AT0. 2ER 156, ANa %-i. 013, 2EE
En T ATG Oy #, G, DY
1z &, Tk, 000 1, 168, BOL. ST
) AT RS OO0 GA2, o7, 150
44 &, ], 00 Atk HAR, il
L1 aan, ST, e 391, TAT. 00
1 105, 500, D00 AL, 43T, 056
11a 60, 100, 0% 529, 307, EAG
b= 001, 421, Hiw TAE, G206, DE4
il T7, QiHD. MY £, HBY, 33y
120 1. 237, LY, Gikl W8, o2, 44T
[ 1 W Yo k] 1, 008, a6, 180
rin 1. FoZ OTA, D0 1, 320, 481, 142
20% 1, 240, 04, 0an 1, TG, T 260
o 1, 181k e LT 1, Xan, 051, 247
148 WO TLTLHL M. GG RTE GT1, 3. fd
T 1, 087, LD, 214 154, 227, Qa0 . anL, E:FEI. 14

H -

3 L1 245, 1859, 800 54, 208, D00 ZTH, Bu4. 500

Toe yesr 1831 HoaAtked the ond af thls rme af forclgn low term leoiMog, Madden,
ap. & fupra note B, e A8, .

FThr tnkig of forelga capital feaues IBI4-1D031. supra nnts 8, shown 0 eteads senrty lo-
gioage in the smoynt of the igpung after 1P00 ®leh fhe exceptlon of the years 192F wod
1825, wpdit the prak sear of 1937 wag rochm),  Tha 2 guccecdlog yedrs shotved redues
tany. Therg whe & Fourt Lo 1830 15 he follnewe? b o precinltoos doellme 5o 15%1,

' Medden, op, oll, swprd oote K nt T4 Forelgn Rordbablers Penteribre Coupell. Ioo.
Anngal Report 1034, &t & afoben: ]k ban born esibmatod that duelng the yorrs 10%50 do
1931, Touclubbre, bz were fonded In dbe Linkig] Stateq approgimately §190 54400000 of
Torelgn atoltar bolds''  Flguren tor ¢biy peried complied by othe U S, [eportmeot af
Comnenespe #hew (e Ofgrepaie omauol of nll furelpe mpital Jssues [RClsdTng e (umding
lbauws, the segedk of forelZn corporotlons eod cecigln pther 1asges a0t gtricoky  boreign
bond Jgvessmends at $11,625 143,1ET.  Erc let, Augira nole 4 apg Maddcn, op. off. sugrg
TnRbe B, At 80-TQ,

* Muddap, op, eff. Hepra mote B At IBT-1HE: Taealtute of Totgrantlowol Finnoge, Ste-
tlatica] Agelysis of Forslgn Dollar Food Defadlitd, Dol %o, BB [(April 1040], ot D,
In conpeceion with s caleulaciao of the Ealanee al interoationnd puymants of tha
U'nited Sintea, fhe U B, Deparment of Commerce tstlmates 1hat, durlng 1be penm 13202
TR, Bond eedempilon And fhe operadiat of slDklog firnds have amnucted tr 32473000860
Thin retern to dolints padd, nab the par Amounc of loase retired. U 2 Deprriment ok
Commeree, The Delawce of Inderparionpl) 'aynaeig +f the Unlee! Srapes 1B 190%, Toade
Informatlco Lull. Wa. 518 [1034), 1t 4%,

™ FTatesdloge before the Sccoriflee nod Errbange Commlsslon in the Mattar of Forelgo
Londbeldera Protective Councdl, Toe, e @, {18350, ot T8,

i

Estimates for the yenrs 1914-1929 indicaie that approximately 13.6
percent of all foreign bonds publicly offered in the United States
were sold abrond when fiest offered ' The holdings of American
investors in these issues has been further reduced by the repatrip-
tion ** af their bonds by debter countries or their nutionals, and hy
the purchase of such hands by investors in other ereditor countries

It has been steted thot by resson of thess varions factors only
abant 55 percent of the amount reported outstanding as of December
31, 1935, i actually held in this eountry.”  On this bosis only ap-
proximalely $4,130.000.000 of the $7 490 000,000 of bonds outstanding
sre held by American investors while approximately §3 360,000,000
are heid abroad '» :

The foregoing figures relate to the dollar bonds of both foreign
rovernments and foreipn private corporutions.  The importance and
the diversity of the American stake in the bonds of foreign goveru-
mintal entities ulane is made appurent by figures published by the
Foreign Bondhalders Protective Conneil, Xne.. showing dollor bonds
of foreign rovernnental dehtors outstanding g5 of December 31,
1835, in the suen of $5,345,430.580000° This amount, which is ex-
clusive of the issves of foreign privale corporations {unless povern-
mentelly guarantecd ), s hkewise sabject to reduction by reason
uf seeurities Lield abiond

Acenrding to the foliowing figures publiched by the Foarsizn Bond-
hobders Protective Council, Inc., $1,745,896.000.00 of $5,345.44% 500,00

M Modden. op. Sl auprg T0te &oone 197, whose referende Ls made to a conupllnilon hy
1he T 8 Depariment of Conmecte Accorddtog i bhe testhomuenf of one af fhe parknrea
of Jo & W, Rellimtn & Coo before tho Soredg Commilies on Banklog apd Fiuance,
20 percent af the lanne of the Bepulile of Prr murd ploted nbroad. Henetogs teftrp
!hl’.‘_{.‘ﬂmrulﬁcf an Flrmnce on Yate of Forcige londs or Secccliles 10 the Celied Stagen,
paratnol o 5 feca, 1R, 72 Coee. 18f Besn, at 13281 .

'* T repattintion of gocacltles 19 o much discusicd sublect g9f present doy inleroatinmal
firmnre.  Uted brondby |t covers purchosey tor elsklng fuod omder {he bind coofemct
#n4d repurébofes by dehintd whlle fult Bond service |w Lelog walotaincd; ke bos abap neen
szed dn A nnerewer eenge wlil meclol cefoeance te Inetantrs whers gatlbs beve de-
fautted In bend seredes, Icequectly plradiog fomufBetont furclgn rxchuoge. snd then Bare
reieane] eichiuge f7 (e purcbase of bgnide gy priced ahuarmully dapreraed by the essch-
Vou af lateeral and @lnkloy fuod pupmepis.  Reratrlatlon of this escr muost be con-
demnrd omopad ralih broghe debtor. Boe imfre see. 1V, [h A of Ui ceport. [t bae
réeduced the nmount &f Amorican ¢woed fortlgn bande thowgh -exact Oguies regandiog
tbe boenl pxtent of ibdy redoction are Dor RvellELIe.

WMadren, op ol esuprs ook 5. oor J0A-ER5.  Sree also Inelltete of lotorontionst
Financr, op, cif, supra gote 0, ok 3-4.

Y Budden, op. off, aupros mole b, AL 1GT—1%E,

ihid.

*Fucelgn Mondbolders Pestectber -Coungll, 182, Ancunl Report 1035, et BA2-2ES,
B wlno Tnatitate of Intorastlennl Finanee, op. oF. aupres aole b, gr 12-15.

" Apoiylng the matinsate of & 45 peroene reductlin [scy wupra o eexl) ta forclgn gov
eeaniiental lknaen, i1 ;inguot hebl by Ameeicas luvestors an of LDwe, 1, 1835, |g eeduped
Teom HDuwe §82H,00.000 to mbout NES40.000,000. Mhererre paferstee In mide | thia
TOrL o Ehe Amoont of farddgo bood fewuer gutscanding, the Agure sbewn, welets othor-
w.:;u Indleated, wlll e tne Amaon: reporied outstandiog loclusive of atquritles hegd
abroad,
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forelgn bonds outstanding on Decamber 31, 1935, werc pertly or
enbirely in defuull as to tnterest ;8

Im default e

Gui sl guding e infereal
Lavim Amerlerm_ oo oo ____ 51, 515, 941, 094 31, 175, 33, 404
U M - o e e e e e e e = T, 489, 63, 2 67, Gl4, 600
Far Bast o oawvam oo L Gy E, LoD &, Glk) 0K
North Amerbea (Caogde - oo e wmes 1, 783, 581, 71 LLLURG i

85, 240, 44D, £, V15, BOS (00

Froum thiz it will be seen that approximately one-third of the bonds
were 0o longer paying in full the inlerest specified in the loan con-
ftract. The Latin American group of debeors showed proportivnalely
a much higher ratis of defeult, as approxivately 76 percent of their
Issuvy were no longer paying the agreed intevest. The defaults were
not eomplete in jl! cases: some debtors werc maintsining partial
service gn Lheir bond obligations. Thus of the $1,748, 898000 forcign
bands (o default as to interest, pariisd secvice waa being maintained
on H01T 797 300 throogh (ke Jssmanes of refunding bonds ar scrip
or part payment in U, 3. dollars or locs] curroney ; the balawce of
F:082, 100700 was i total defaltt® .

It has beew estimated that between six hundred and seven handeed
thousand investors ere holding foreign bonds now in defwwle?®
Dwight W. Morrow, in an article, *Whe Roys Foreign Bonds™, re-
ported that on g basis of an examinarion of five foreign governmental
issues, averape holdings It 2 particular jssiee vary from 32991 to
$4.335." The norm is usuaily taken as 3 000> O nierest in this
connection iz B deseripticn by the Foreipn Tendholders Protectiva
Council, Inc., of the bendholders who have registered with the com.-
mittee for the Republic of Chile bonds forteed by the Couniil wad
the extent of their hoiding: :

“s ® & T Commbttee of Toudbslders Tor the Hepoblie of Clhille Doeds bas
locinded 1o the regizirations with (hint Conwitees Laxdividenl Boictiolders, banka,
truasl fonas, sebedln, colleges, uniccersilles, theologicsl seminuries, chuarches,
churcih sacloties, 1ibraries, hospltala, memgrlal homes, foundatloms, orphooiiges,

© M Forclgn Bondhoflecs Proteeilse Cooncli, Jae, Aoneal Aepoct 1045, of 284285 Da
faplt 1o bnteresl 18 cimest loverladly sceoupaoisl by defauit In slpking fuhd.  The Hyptes
af 3, HEEREL00 wing Imsincoy F104, 430,400 10 nefnylt @ to oatdarier.  Io additien {ha
sum of §200.000 1m o default g8 €0 matarity onlF [1AtencsL BiHL Betog pald} and Pee svm
of 76,505,800 1a in defmult me to Alnging fapd erly.  The tola] addadl [o” deteult Db,
therefare, §i1 82053033, 600. A, a0 F8=383,

id, At ZEG. -

=0p. ¢l sepra nola 1 ot 2. This In orclapby an orercBlmiote oe It s bafed on tha
awdinialoe that exch lovesto? Yplda ab=nut $2,00]) of bonds of Lul ooe fa®ua 4nly. While bo
pralAe Ogdred ace ovadimlile, the tofal nomber of thgue boondbheldars mig b inrge.

B (192T7) & FPorelym Afalce 210-312, reprintad as qppendls o Heorlnges befoce DO
mlttee po FiNGnce, 9P, o, sw)ma nate 13, a1 151158,

= Gp. it }upra note 10, st B2 F. ). Linman testlfiegd thok the aeerage Doldinge of EL 2ot
vaday begds was abounl 350HME. Trotesdinge before ibe Hecorodes wnd Ezchnngs Com-
mizslen Lo ghe Marter of Eondboldims Proteciivy Commitkees fnr the Requiblic of EB1
Hulewdor (ABES), wb 4I.

T

¥. M O ATk nnd cemeterr astoclutiong, Fvers Soaie e the Upited States, one
teeritory of the Loly! Etatez, the DMatelet of Colutobis. and thiete fernipn
coutiities are represenbed 1o the cepisivatlons 5o for recetved. While 1 oemboer
af the raglstrants bold suhstuntinl amewniz of Loeods, e averppe bolliog s
wery smull. sheswiug an extremeliy wide dlgtelbotion of these bhoods, 9685
of the bondbollers wiie have reglatiored represint boldings nf lexs then S50 000
warkh of bonda per perana, 8o the ayerage woldiag of this $3%% of reclstrants
Iy A3 worth of bonds Ter perion. The 45 of che bBandholders who have
regiierel boldmge over E0.000 reprtzent anm average LebiMng of L2000
wmorth of bonds per cepfstrint. The overape holdlng of gli sategorieg ju &3,5960
et of Londs per peerion.
» ® E - » - -

“It Tawsk e token Wi account thet gaany regorie holdlugs of $20,0M worth
af bonds oF aver, us well oz of zmaller dmnounts, eepresent bonds toporoed
by oog Inatitotlen bot beld by them |n frest acedmote fof ooy mdlvideals.
11 he breakdown of the bellings of ufl of soch mocaunts were avpiinbie, the
tverage holding would wndoobtedly be lower (hgn shown here™ ©

These 13sues wsually bore & high rate of interest, It was this fact,
coupled with common belief that unusual sefety was attached to
governmeital bonds, that made these issues wnusually sttractive to
the invester of small reeens.™  The Foreign Bondholders Profectivs
Couneily Inc, in its 1984 report listed 157 jssues of foreign dollar
bonds in purtisl o cmnplete defandt as to interest or sinkipg fund
ar both,  One hyndred and eighiy-two of these issues had been sold
W the public since 1920; of these, T hore intersst rates below 625,
132 bore intercst rates of (85 and over bt less than B, while 23
issues bore 8% interest.™

A. FLOTATION OF FQREIGN BONDS

Unlike Lhe tankers in Great Britain and Eurepean countries where
foreipn lending had been carried on for penerations, the American

A Foreign Mondhalders Protective Cogneel, Ine, Antun] Resart 1035 ar 948,
Mlaho Fosiee Dailles, of tbe law fem of Sulllven & Croeerctl, writing eatip lo 1BE3
BAbd )

“Tha mimpisct and most effeetvs ooy 00 Slocie Potentiel Inw

Io rhideriinnd That tie yate af 11ttrmn{ of TaChor "j:' yload, o n?';}:r:qfiser:: .:t'rﬁ"'é‘?uf;',"’g'.'i-
the mengare of rléR. A wvery largo pary aBaut Belf, of thy [eralgn Baade whish =res
oflered dn the pgatoenr gecode were prioed 49 vlebd Frem B to 85 peroent,  Tlere Tare
teen rasricAllE a0 ddefnulte Jn (hER G Degurty. ’:"h.r deinulin BRve Beeh almnsb exel rabvely
cobflned to the -bopda peld o yield mors -thon “ﬁ Deacent dnd up b B perent IF B
Bam [ gald ra rleld @ pereenc. ihen it ¢ rlsky, howerr laudeiory the nepanpcetus nnd
lwwerrr roosepvatlve whe Peputotlen of ke IS5GINg hahkerw,  Thin princkple I8 generally
$Rrednbdes] R appiteable ta dopesile bonds. There op ra, hywever, 1o Bave bogn og
lopruniion thar [te vafldlty Jid ool ectend (g fopelpm {!Efm.. tet Thar In tlil% cateao

biEIL el wonlld b cbtaloed withour rlak. Ie ghould "B InspdAgbted dd the Invesgnr'y
Iuburl—-o8 Arcnly ihat 10 canmot be eracicaled by rhe higheRt af bEh preystes salwanen.
nbl thnt ag with domestie houds, Inrelpp bonds bear eheie awn Jabe),  Eigh Impcpese
Yol dneans thal In the Jetgmeat of the Annacal commuplis these Ex elak.  Thid wlinpls
nriaclpie alang, were 11 goderstacdd nod anned wpde, w0t 10ceels prevent tha Lmpsriedes
Eg;zh-wld m:;l: ;u:r 1:1&::: It_;ﬁﬁn Fojjurlahlsv _'!ulnki]. lﬂasﬁa nr&-"lhrmesmn af gmnll meubs who

0 n T !
l¢nding 11955+ 12 Facelan ARnle b ar 0o Culies The Sccueltlen Act sod Forekgn

M Earelel Dondholders Prorecilve Councll, tne, Awtosl Ropert 1934, &r 108-217.
Jalio Faster Dwlled roportm the svesage Inicreni renbe ob forelgn bond bewen of over
14000000 |4 B.E0 percent am compabed BB 0 domegte bond Avermgs of 5,7 peresnt.
Tuls intledes bt defrahed spd noa-defatiied korfe.  Tholles, sepra pore ™, pr a4l
The avrrage [nteredt rate on defnoki=d bends bolp wouohd updeudredlr be higher
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‘bankers by and large were untrained and inexperienced in this new
fedd of finange®™ But while lack of experience may partinlly ex-
Plain, it cannot justify the reckicsznose, ineptitude, and in some cases
outright chicanery of this era of fnt"w.i;_m lending.? 3uny of these
characteristics were developed in the investipation of foreign bond
flotations by the Senate Committee on Finance in 1931 and 1832
und m the gencrsl investigation by the Senate Commities on Bank-
ing and Currency of stock exchange practices in 1942-1024, which
included within ite seope an ihvestigation of the otation of several
Toreign bond jssues .

The report of the latter Committee contained the following indict-
ment of the American houses of issue : -

"The record of the netlvicles of Snvestment bankers in the Aoeotlon of farelpgn
socuritles L5 one nf the most scandilous ¢hapdoeys |n the Liscoes af Americun
inveslment bonklag,. The sale of Lhese forelpn 1ssnes was eharncterized by proae-
Hees and sboses which mwere vialative of the mast elememtary princlplee of
bresineas erlles

L - L J L] L] L ) -

"Wnr from excrcising dlserlmibnstlon W redation to these issces, the hankars
falled to check adeguately the ieformatlon Inendshed by fereign officinly;
fgrnored hael delt records nnd bad wonent Figkes s discegorded pebicien) disturb-
ances and unheavotay failod to cxemine, ot cxumined onlr perfunctorly, vog-
norole condllions fn foreipn countries : fulled to e bepprine whether e propased
nrs of the proceeds of lont Essoes were pepolnely constooet lve; fikiled to nkcots
toin whether the proceeds of loan isawes worg applied fowsard the purposes
specifll in Ehe loan conteacis: foiled Lo scertuin whether revenues pledgol
for the goevied of lonns were collected and properly depoztbed 1o aceordoneoe
with the agreements; and peneeally indulgml fn prsetices of duubtfal pra-
priety In the peofigtion of foredpn loana and In ie mule of forelgn gecusitlos

LLE 1]

lo the Amerlean pubtic!

The Bepnle Commiltes haszed its statement on its investipgation of
the flotation of various Latin American bond issues, promiunent
atigtg wlich were the Peruvian bonts, the Cuban Public Works
bunds and the bonds of the Mortgage Bank of Chile.® The efforts of
various prolective commitiees and apencies to readjust the defuyles

M itp, mif, sugrg noe 13 ad B1-6Y. Tobio Foeter Dalies hae ptafcd @ " @e bn lurn hare new
broomag  greditor matlbon Thia developrienr. [nesleable [fo1he [6Rg ruo, wes precimd-
inked be Fho 'World War. Tt fowund one bankers el our [BVRELInE BubBlic iets dxpeeleooel
Lhnm §f the anlft fromt dekbor to credior [511an had MR & gendual ooe™  Dhliew, dupre
bote 24, oi 445 . .

F1Ir oy Ao e enld that tha bonkers ovidenced little eppreciatlag of tha Jeakeabdll by
ol eoard|oating I"cl:r\elkn teniing with commercind and tonde pollclon. )

= Haogrlngy before Commitie= un Finanee, on &6, fuprd note 11,

" lienpings befove Committes on Ban¥ing and Cuprepty, fureusnl lo % Reo. 84, 724
Copgress, and %, Fes, 50 and 8. Rea, 67,7 T30 Congress '

" Hrport of the Committes on Brekibg ord Gorocney on Brock Escbance Fractlees, T34
Congrer, BopAle Roport Mo, 1455 (1034, wl 123-124  For o dlegcusslen of the ciodilpn.
Ahip bopwesy bapker perAclloed c7lbeized Ln this Teport And the Bubsequett defoultm. onos
tendlny (bue many of tbe pracrioed dH sel coolribire 10 Lhe Jefaulte, sec a rocent Hack,
Iimkilen, wr. @f, Heprg pote 5, 86 2[‘15-;231.'

T 3enulg Report, ap, oif, supra pote 3, 8 12015
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of these icsues will be Jescribed in defail in thisz part of this
Commisgion’s report,

A further aspegt of the issmuiee of these bonds reported by the
Senate Commitiee was rhe inclusion of faise or misleading stote-
menrs o the sales prospectuses or the omisston to stale therein
pertinent facts known 1o the bankers, *

The ¢ra was characterized by the most intengs competition mnong
Amevican hankers for foreign bond business. Dlweed in peet by
this comperition, hankers would pay aubstaniial commissions known
as “fnders’ fues™ for the origination of the business; in some cases
these commissions were paid to officiale of fomirn eountries or theie
rejatives ¥ One result of this competilion was that the foreign

-obligars enjoyed & mest favorable harpnining position with respect

ta the ameunt and terms of the lean. Anolher equally pernicious
effect was n tendency on the part of the hankers to induce foreizn
gavernimeils e secepl unwanted loans, Speaking on this point in
an sddresz before the Pan-American Conferance in 1927, Themas W.
Luunoni, o partner of J, P, Morgan & Co., gaid

"Frem the polat of v af the Arnerleno Investar b 18 ohvlouslt pescssuTy
to scan fthe rifuxtlon with locreasing ctrcomapecriso ARl te wveld rach or
exeesglve lewcdleg. 1 have In mlud 1he repore that I have receniy heapd of
American bankers awnd firins e peting en almosy o wlelent seale for the pueposs
of pboobmlng [0fas in vatlous foreign maney Mnck ot ovarsmes. '

“Nuoturmlly L is o teinpting hipr Lor certale of the Furopeon Governments
(o dined B harde of Ljwritan bushers sitfaeg on their doorateps ofering them
rpme, [0 12 cethor du:mwa!ialrrg'fnr munleipalities and oomotutlens lu tha
sue countries 10 BAve woney presaed epon thens,  Thal sort of comneltien
Lends #o infcirity wod woedumt peactios. The Amaetlern (wvesior is an intellj-
gent bk dua nd cae be skl tpeen bo dlserlmina te, FoL, itk Brst jostuaes,
zuch Jlserimdnation bs the provines of the hanker who buvs the goods calher
than o thee Investor bo whom ke grlls tlem,

"l mar be ur_'!:'useﬂ of gpecial plending In atteriog thia TATHING, vet A warking
neRns to b given apainet Indkserlminnte 1eodlog and lodiserlminnte borrowding "

The tide of lending renched its peak ond started to recede in the
lute 1220's. The eorly stages of ihe depression and the begiuning
of defauits marked the end of this amaging chaptor in the annals
of American finanee

T IBid,

*E.p, the PEFREt br Amerleay bopkers of $4I5000 to Joan Leguin, Mo soo of the
Perusinn fPeepident.  Trocecdloge belose 1be Secorities uml Exchange Commlesien In tha
Mntlgr ol the eddfustaent of External Obllgnilong azd Prolesttce Commictess and of
T'ratgctite Organlakilons for Securdty Fluldern f the Republle of Feru, ef af (AF35), ot
205

™Thla gogtetion Appeacy In Hearings before Committes on Floooee, op. of, fupré nag

21, 81 45 aod lo Regort of Committes o8 Bioklog snd Cursster, ap. ol swpre oole 30

at 105,

00 abuers i the Aptnidlon of forclgn honds gct, In mddition lo ithe Bonste Repocd, o,
clf. aupra mate E0, Sonptor Hirum Jalineons speech, 706 Couk. Rec. S057—£0832 (1832),
gn¢l Winkler, Foreign Haondne, An Autopey {1933).
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The unsavory circomstances attending the issiwnec of many of
these foreign bonds are inatters of history. Dut their existénce ean-
not be ignored in eoncidering the rendjustment of the defaults which
followed. Tn the first place, ther ¢olored the debtor's views towards
its bond oblipations; in foct, in some instances debtors lLigve ot-
tempied to find justification in the hankers® conduct for the cessation
of bond service and even for the dental of the validity of the debt.
In the second place, the bankers short] v becane the target of oriti-
ciem by the purchusers of the bends and by committees organized
on default to reprezent the hondholders.  Furthermerve bondhnlders
and protective committees haove tried Lo e in the circumstonces
surrounding the issuance of the boids o basis for rescission or dun-
age suits apainst bunlers. In the thivd place, the self-saimne bankers
whao sold the bonds at times undertouk o assume a eoromanding or
dominsting rele in the rondjustinent, as representatives of the bond-

holders. We develop the vice of that practice heranfter. At this -

point it is suffictent to note that the problems urising out of these
fraudulent aety and the enforcoment of these elains by bondhalders
or their representatives caut as a practical matterbe divorced from
the rendjusiment of the debt itgelf,

The defanse of Lthe Americun interest in these debis, scaltered as
they ave over five coadinents and vequiring in theic readjustinent
negotiztions with a score of foreign natiens, has browsht ta Tiorht
serious shorleomings in the various procective methods which huve
been employed to saferuard the Amcrican bondholder. Wher this
country encered the depression few persons had any considerable
experience in handling the readjustment of defaulted foreign bond
issues and the complex and uhigue problems thereby presented.  The
neture of these problems and how they difer from those of domestie
default situations must be examined prior to any detailed study of
the roethods of handling thers, '

C. THE BEADJUSTMENT OF FOREIGK DEFAGLTS

Foreign bond defawits are handled by techniques differing in many
respects from thoss employed in the domestic Held. This is funda-
mentally dus to the fact that in the foreign field there is an almoat
complete absence of foastble legal remedies available te the bond-
helders. The sglytion for a default is necesearily to be found in the
adeptton of & voluniary armn'g.:emr:m. elfected thegugl negotiution
ond compromise. In this eonmeetion, governmental aid, through
diplomatic intervention or atherwise, bas been of assistance to the

™ ap, of, #eara wote 10, ap £8-52

il

bondholders, Dut in the last analysis, the negotistions have been
earriecd om by protective committees or other agencies acting on behalf
of the bondhoiders,

1. Forew:x Jaoax Duocouexts: Ausesce oF LEaal. Breapgnes

The principal docanents governing the issuance of forcign bonds
are the loan contract between the deltor and the house of isswe and
the fiscal ageney apreemant between the debtor and its fscal ngent,
The latter is often the house of issue or an affiliated cnrpmatmn In
faet, of the 172 defunlted foreign bond issues listed in the anmnual
veprrt of the l"oreign Bondlholders Protective Couneil, Ine., for the
year 1935, concerning which information with respect tu ﬁa:.al aunnls
is avatldh]ﬂ, the howse of issne Is either the fiscel agent or co-fiseal
ament i1 83 cosez; in 32 cases n bank formetly an affilinte of or which
had other apparent comuection with the honse of issue is Rscal apent ;
while in only 57 eases i there no apparent eonnection between the
fisen] agent and the hense of issue, Where the lown calls for che
appeiniment of & eorporate trustee, there will also be o Lrist inden-
ture. Thes ducuments set forth the conditions ander whiclh the
money is berrowed and iz fo be repaid, the security for the loar, {f
any, and the terms under which the fiscul ngeis administer their
ajmehey ar the {rostees tliedc trost,

The oldigér government inveriably promisss uneonditionally te
pay the agreed interest on the bonds, the principal st maturity
and te amortize the isswe in u specified manner. To the fulfill-
ment 6f this coverunt, it p]a{ig__,,ﬂ:s its full faith and ‘credit. Tf
the lnan is unsecured » negative  pledgs covenant i3 often
inserted. OFf e 178 foreipn loans referved to above, 63 were
unstimred wnd of these, 53 cuntsined negative pledge  clauses.
Beeuricy in vatious forms ig frequently given by tie obligor. There
may be pranted e specific mortgege of physieal property ewned
by the obligor governiaent; more frequently the security takes the
form of a pledge or a charge on fevenues acoruing to the obligor,
Thus of the 172 loans previeusly referred to, 10§ were secured, and
of thess, 70 were secured by pledges of revenues while but 11 were
speyred b]. mortgages of physical priperty only. Twenty-eight loans
werd seeuretd by both the mortgaging of physteal pmpurw and tha
Pledging of revenues,

The legal provisions which creste the security are set forth in
meticulous detail. The provisions of the loan agreement between the

‘Republic of Peru and J. & W, Seligman & Co. and F. J. Lisman &

Lo, dated March 15, 1027, which secured an issue of 7% sinking
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fund gold bands?” illustrate some of the types of covevants and
gusrantees wsed in fereign loans. They were nx follows:

YR Toe Bepubike pledges [fs pored faith and ceedit for the prompt payment
of the principal of, and the premilmn vod Intérest wpon, thie bonda oy and whon

the same shall bocome due gal pasable and for the dae e pesetn] nerform--

unec of all the othar covobants end Apoiegicats, in this epeeament ead it the
trast agreement sl inolhe honds coutalned, (0 b REERrmct) O observed by bfg
and corennnts that In caose the révénues hecolnefter pledged ge seruelty for the
brnds shotl prove (nsQfleient te make MOF pavments 10 be mede &3 provided
heroln or o the homis, or du the brust egoeemnent, ¢ will make wpn ach deflelency
vl af iy ollier r¢vchuUcs,

“% As socwrlty for the puyment of the prineipal of, nnd interest upen, the
bords, e Hepublle ngeees to specdfleplly pledpe, and creade o direst fiest len
snd charge wpou, omd Lereby dees pledge and creste n dicect fGregt Hen and
eharge apen, the gross tobieco revenles subject only tn the lleos ofF chrcges
existing thereon Lo forer of the outsranding 8 percent houds of 1924, the hollding
Rotes, tho mrclinery woted nml the seeneed gobl ooles; = * *

"4 The Republle covenuuta thet so long as Aoy of the bends aee satstnnding
1wl hot etdode Ahgllzh, oF W GRY Bahner fapwin, of peEmit the redeecion,
abniition, or lmpalrinent of, the gross Obaces Tevenues ns exicflag at the dale
of ehils nprecincnt, ne abalish nr {mpaie the wobaces monopoly or ih 4ny ocher
monner impalr, or pormit tlee lepelrment of, tho ecsarity of the bonde.

a5, % = = The prloeipnl of, peemilum on, ame Smberest OF Whe hoends of
1927 shill b poid 10 thee OF &t n% wiell as o fime of neace and whether the
hollers he oitizens or residents of & friendls or nf o hostlhe stabe, and =hall be
padd wlihone deduction of diminpcien for Any taxes, assrszments, chabges, o
dutins of oRF onture, now or at Boy tlew bercufier hesicd or Bwposcd by bhe
Repoblie, of ahy State, provines, munlclpelity or othir dnving withurily horeod

ar thervin' M

In some eazes af securcd loans. particalarly where sesured by
physical praporty, the documents spetl out the steps which creditors
may take ta realize on the value of the security by forcclosure or Ly
reduction to possession.  These and other provisionz contaibed in the
loan documents specifying the bondholders' rights and remedics are set
forth in the conventional baeguage of the doimestic loan agreements,
but ara coupled with a jargon of new. plrases to eover additional asz-
pects peculiar o nternational finance. These provisions give the ap-
pearance of affording the hondholders the protection of irenclad cove-
nants,  The protection te be had frony these agreements, however,
ig illyeory, Tor, as we have stated, a significant characteristic of &
bond eloim against o foreign governmont is the absence of any legal
remedies which as & feasible matter the creditors can enforce by

court action,

T The acileliten af pratective comwitiees [or thiz and 0|:.1'I!:F Porurlapn lopos _wj1|. ba
deretoped substquently 16 1hie PRT0EL
= Op, ot supra bode 23, Commlaeben's Exniibll Ke. 48, mt 1287,
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An importatt factor in this situation is the immunity of 2 severeign
foreign government from suit without its consent.® And even if such
consent. be fortheoming the creditor hus not improved his position
materially by obtaining s judgment apninst the obligor country,
a5 no legal machinery is ordinarily available for the collection of the
judgment. He merely has altered the form of his claim** Edwin

= Thiy doeiring hat CFi; LeTee |y ;lm.-en epgrlled by the Unlted Scnles coprse.  Pefrdcipating
#f Afonecg v, Higle of MiaMexdpepl, 282 T B. 115, 421, 36 (1%44) ; Dersler & Corpender,
Tag, v Kunglip darpudpeeipreiten, £3 F. (2dy 705 {C. €. A 2d, 1900 ; freers v Srode of
Arkrngay, 20 ilarword S52T, 520 (L B 1557 Dheer Ameriory Prodipg ©o0, Tee, T,
Uaternment of P Unlred Srafea of Meziea, 5 B (205 483 (£ G A 30, 1930 ¢ Salfepin
v, Witedr, 331 N Y. Supp 448 (lat Dwepe. 1031) ; Kora v Lamaaf, M8 XY, Hupp, 222
18ugk, 0 NI Flosacrd v Lmited Etatcr of Merice, G %, T, Supp, U39 10 Dhepe.
1551%) ; The Echpomer Exefuimge v, etadden, 7 Crancn 114 (U, 5 18124 7 Mafing W,
vamimen Keguiadurg def Nereadr de Moreguen, D1 N0 T 1, SA2, 108 AdL 498 (181E)
Arasun 7. indercoictiol Roileog of Gowada, 197 dons. M9 B3 N, E BTU {190 ; (12410
40 ¥akr L. J. 784

Hiolutery tobsent te sup {be Tiolbedd Stoles Tt contrzel. willh gomme eZcepelond, wed
gonoled By dbke croation of ibe Tultedg States Concg of Claime in e yeac 1850 10 0. &
Swe. 813, At Lkar tlon thn jorisdictlon of cho coure Included 1he TEDE o “hear and
doetersalae all clolme fowoded upop say Inw of Cnngreed. oF Us3 ORF togulstion of 4o
eResullve deparimen!, ar vppo gpy caotracl. expersy or Boplled. witlh The pevdrumebt
tf 1he Uofled S10tex, whirhk ooy B suggesbed to L ® 4 % and olta all clalma
wllch muF be referced 10 rrld Couart by elcher bewsae of Congrepa.”  Jhid. AL The prcieot
thoe, the cowrt by purisdlcton, smoug owkers Bet forth 1B the Amceofed stafuie Le
bear enif detecmlue™ -

o ow AN Clplme ferocpt fof pengblecB) FouBded upon LBe Coostilofion of the
Lithed Srated vr Aoy tnw of Congrogs, upnn noy regalAclon f an cavcytive AcpaTimene,
upon aby conbract. @xprosa oF leplled with the Governoent of the TInltal S10een, ar for
sbnmrdiis. Lgeldntal ar nullquidsted. T cracs net eencling Ly barr, {00 respect of which
clnima the powTe waoll b anelolak 18 redrete aphlnBl the Unlted Sindes cdiler 4o o courh
ol luw, sradd?. or sulmizaly f the Unibed Soabea ware pusafle ! [wegaided, Aaisgyer. That
uatking In ghkx srrajon e?-nlrf L crppiThcd w8 wlving ra the kalil couel Jurisdictlan b heat
ahd slelermine clalws groning aut of 1he Iade o165 wnr. ond comeomlf kpowo mx ‘mar
claimi’, @r g0 hear ARd delermiae sther cinlmy ohich. pricr o 3xich 3, TRAT, Tind been
relictod a7 repobted an milvernely ?!’ any eanrk, de‘E-nrtmem. or eenwlenloo awtherlzed
Toe bioge angd Aeberomiue Che s&doo. g I 3. C A § 25

The Unbted States Qourt of Clnlps wne ctishishod. ameong alliec purposes, ha Temgvn
ibe bic ef lbhe rensonbliler of ske Gnlbed Heales,  Siows Cibg 6 B Mawd Ry ©o, 7T,
Tinfred Elarea, 30 Frd. GI0 40, G, lowa. 1993 It gbhould w ovaied, Lhaf fo wvery cpsn
In whilel tbe Coorp of Cleligs haa Juriedliclaom, the dISCPLeE courtm of ihe Tiolbeel Senten
have w like jorledictise, Jmlend howevsr Lo octiobh 4w clilms oot exceedlug dbe sem
aof F100WHe 25 U5 O AL F 41 (20), Bochde v. Cnlled Srafes, 208 Fel gt (E. DN Po.,
1920).

Lut the princlple of Immoanlty from lepal poocbeedlufe ders nnt exieod te rorposalicng
vranlsed ucder (e lewa gf forelun guvcramenld. Cocle v. Soctétd Cooperoiloe Sulare Bea
horbens, Hwebe 71 F. (e RS {5, B N, Yo 1811 Emdred Ermede v, Bewtachcs
Huftryndikar demsllachmir, 41 F. rhly 180 (5 D0 X E. ARIB); Sollma v, Comdran
Reguigdern del Hercode de Heneguen, anpra, ob 566 ¢ 4cg.; Perry v, Worddeutreker
Sdugd, 208 N Y. Supp. B (Moo, Cro 1934, at'it withowe eplalan by App. Term, Iat
[hept. dudrapdaled] | Qealrel Morvuer fPeuk ged Troas Co. v, Ewettenr o Solabe Skiien-
peasllaciinfe, 1% Fo Surnp. B2T {5 I, M, Y., 10301 felzer v, Dewiecae Redchebaha fFearll-
achafe, ZEY WU YL Bepr BRI, OU-04E, 30 M, X Suop. 181, BEG-IDS (Sox Ot 1038)
[1130) 45 Yale Lo J. 1403, 1444, ’

W 1The ensn of Derfer & Corprater, [ne, v, Nuaglip Jaravagealprelaon, supsd oale 10,
ufuraly wo 1Hustrerlon of the dneMcidr of o Judgment GhTobRed AgAINEL O Forclon roFerns
went. ]p 1bAT cnee. proccoilngs supplementory bo cEockelpn WeR SEAD0ed by Che
plalei, o Jblgment treditor, agolnee the Sewediab State Nnllwnysr (eonsbbersdt bp wil
pafiles ox a parh of the Swoedish Sovoernlicnt nod dn me wey oo AlApel &ALty [bom the
Smedlel Goretowent]. judgmeit debtor.  The judpicest had been rendored foliawing the
fallure wf ibe Bwedlsh Covernmcest it Mle o proper pies of tmeunfiy An order af
sitochigene was Ievled nggloAf the peopeeny dn the Cofied Stnies of the Kinpdew of
Swedon #ftez arecutlon hail ecr [ppocd wb be judgmest.  The order of Agkachoent, aod
writ of proguclan wemn vaeated an applieptlen of the Raroy Ditroardioors and 35ulsier
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M. Dorchard, an suthoricy on international law, has deseribed the

imability of bondlwlders to effect collection by means of judicial
Process |

YW hile post grates new Triely subject themselves o gule In oescs of ordindcy
cOMtERetA, mieny statis stl]] declluc te ¢dtebd this pihe 5o Tar g othe pbie
Arbl 1% cooreroed.

. ] L]

"agalo, ot (ke public lpan b5 craaeed by leglalotion, oo aef of sovercizoty, 9o
ity b anspended, pedocerl oe evgn repudiated by o kimdlay meg of sover-
elglty, Ly which the netlonnl eoarls wre baliml,  Tha eredtcor, thenefore, Is
Jurkdleany opposed to & aoveralgn who may with perféct legnlity, g A1 nek
ol soveoreipoty, deprlwe him of his subsinpRive riehit wod of his remedy. In
orher words, the etate by the exerclze of 05 spverelgn powers may regulate the
cxecutton of 1es caoteact of loan ke any ewker conformeble with its pohlle
iotercel,  Agalo, the ilmpeebiaballly D wany seeecg of sccurlng o jmpaortial
Judlefnl determination hy patlonnt cowrts o cases of thle klnd wmakes the
credlior's positlon pracarlous.  To swe 1l delitor stebe gy o public loan, theoe
fore, 15 practically wsebosd,  "Flheps are some slates whose nputioenl conrts mlgbt
griot 0 erelditer velief. Thewe pre abe states byt ape aever soed on thelc
nutivoal detbfe. .

L] ] - . - ] L]

“IC tbere wera stibl any doebt a8 to the Jnopraclicabllity of cellet by sulL
ogeioet o forelgn goverstoent Io [166] runleipol courie, I aauld he dlzpelied
by the oerlalaty that executlon of the judgment, evon L obtalanble, b peag-
tically hupozstble, * * % Fven attachnment wod  gaendsioenc proccod ings
wgninst the movable property of forebgo soverelyms oce aliost wedfnoly die-
miveed " *

Flenlpaleotiary of 3weden by ibe Distrlet Court of the Unleed Hinges fae the Soothero
Drimaelct of New Tork, The jnbgoeal ercfltor appealtd o (be Clpewlc Caurr g Apreals.
The latter cowurt lo coofiembng the order sppealed from steted :

“lo such comen, when judgesgnt Ing been fepdered fnd the LawMy Judiciolly nscetiebord
[ wir of the courty ends and Lhi woversign la ot llberty {0 determioe for 1trelt
whelber ar oot g0 pay tlee Judgmeng =+ =

"It Lk pogeolinhle ibat Eweden mny thus cucape pasment of & rvolld Judgment againat
fe * % v, 1t Ja hopoad (WEC Ahe JuddEnel of gvs gepele will Te resflected dod payiecnk
wmde by tBe Swedlabh gorernment."  Id,. ot T T10, . .

Lpe gl Moacn ¥. Imicroslonde]l Rallway of fenada, 57 Masx Ttk B S, E EVG (140030 :
Howrard v, Dnided Stofer of Mexloo, supra nnte 3%, ot 04, whereln 5t oan steesl. "He
far ns Jurledlelloo I cancermed there |6 oo di®ereoce hetwfen gulin =gainst o sorerelgo
Alrretly apd eswltd againnt if properiy.”

In ap aiet)ete, Farelgn Bopdlividers Trotectitr Orgoolznilons. b WliHam . ™ynme and
FdAwin 3. Forchord (19350 4% Yele L. J. 2EL, 2B2 dntreduced a9 Cocmissien's Exhibig
Mo, #F 1in Peocosdingm BefoTe 1he Hecarlties Aad EXchonge Comolies?on Ino iBe Mpeige
af Boeodhnlders Protective Connalttres for fhe Repehile of K1 3alvfdor {10350 k1 1a
EXF 1LY IS

"The hnliters of the defnnlted bande of & forelEy armks arenny & pacullar pusitdon,  ‘Lhey
CREOtGL Ede Ia the bandholdecs’ stat®, oot even where foredgn povoremends permit 1hem-
aclTen lo‘b-:_ III:II. bnwa they noy clectlve peanedy d0 1he codrin o of  Elwe forelgn
TQUTIFY . h

“'A gorernmentol Jdefmull |p guite A3&crent From noy athar. Tee ercdl|cgr egnoar oltein
Judgmicne ngalpAl &4l [ocy eXecur|oy Gpen & dekier gorernomént, nor con be take ncer
Lhe management of Itr nfnlrs.  The fungtlonine of the dehdor governopeny cponet be {m-
pRErsd, E¢ rliat 1be ceadivor e perloroe dclven 0 Bogotlale mud mike smuch niljustments
an he can.” )

Alsa moe Edertn A, Dorchaed, Contractusl Clabme o Tatereetlops] Lage (137130 13 Col,
L. Rer. BT, 481 Amoe A, Beeghey, Kascorials of Jotcroatliconl Public Law apd Orgaoiss-
Ton [ABET), at 201284

4 Borchacd, The DMelpmaile Protection of Clllpeny Abroad [1925}, ac GO5 807,
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Mr. Borcherd comcludes that “it is thus apperent thae nalioos]
municipal courts, either of the debtor state or of the country of the
ereditor, are unable o secure the unpaid ereditor airy remedy, 742
Anather writer has concluded that “procoedings before Amerviean
and foreign law courts svn thus of very limited imporeancs o the
protection of foreign bondholders ®

The promise to tllocats certnin revenues to the payment of bond
service ordinarily avails the bosdholders little or nothing. Sheald
tle obligor nation refuss or fail to make the allocation, ne legal
senetion ordinarily cuists to compel the obligor to comaply with this
covenant for the proteetion of jte crediors.

Nor does the mortesging of pliviles] property as scourily for the
hond issues routerially improve the bondholder's lepal status upon
ilefault as no effective legal machinery is availabie to him o fore
elose u mortgegs ov a tien on property.® The oniy courts which
have jurisdiction fo enter the forcclosnre decree ave those of the
debtor itzelf. While these courts may ss a theoretica] matter be
open to the forcign bondholders to foreeluse on the movtpaged prop-
erty of a forcign menicipadity or other politieal subdivision of lesser
dignity than & sovereign foreign povernment. as a pruclical matter

u g, mt AGE,

W Qulndry, Beuds und Hendboldens (19343, vol. 11, b Z1: Etoest H. Fellcheofeid,
Righea apd Bemediaa of Holdeen of Farclgn Hunds, peeo (4H], &r 2233, :

" White the lombtiley of the bobdbnldécs 1o reloce The pledeed Becurlty o poescasloo
proventr thelr farelng the eebuar (o oliverve 1be tecmre af the slolee, @ geeuriny provisioon
tiay e of swine valug e tbe bondholders ln strec@henlug 1beir Bregrining posbiloo 1o
negotiating deld éettlementn,  In fnet Mr. Borchard Busts from 1he kigtory of debe
adjustments thot alhoukh erearity peevielone arc hol en mkcsboenor of wolpoorrupeeed
servle; 1hey ace nn AN ko cbilelolog & profereoct of 1lme of reodjustmens.  Frocecdings
betore the Srowclyics N EXchinge Onmomlgglon in the Mateer o Wobdhcoldces Proteceira
Consmlétern far be Hepublle of Bl Sulvwtee (20351, &t 427 | Canaulikiton’s Frbbbee Xo, BT,
at 1B0-132. Thus |n ke cApe g Flpcops Atoey tbe plodge of reteoues for one of the
dotlar lezas appnrently placed the Focvlgn Bondbolders Proectlys Councll, Ine., |0 a an@-
tlenily mtromg bergnining poritlen Lo demand und reeeivo gulatitute meeurlty opop che
rtasljustment of ibe defasd, Seg infra mee IV, B L4 Allen WL Tudrs, af the law
flem of Fullivan & Cromwoll, howerer, cegiels the opdineey pledge of resemuce ge of
lietle valuc even lo acega{iRting o debt aoittcment.  Bep Rl destlimioby dnfra this seelloo,

Prisc lo ddcfould n opledgo of Tévdnues muy e of volue. A pltfge of oll nea{labse
TeRLBICH Weder edlallng lonne nuRRl preveot weorlarrawing by wnok mtates. Mualden. op.
elr, mugra wore 5 oal F1T. Fosibermors. wnder more ginhle aronnmic renditions Flao
have exinfo Mor \hie pnat Froew, o plelpe Qf revepoes mey FeAlfAin 1he celitor poverdiment
feom defnaloing, or enslie [0 more pondlly to FOELYE pressurr [rom 18 cithzens oo OaEswlt

= Fee lealBute of Totarnotlanul Piesnes, Tl Ko 29 ¢1020y, ar 18, atutlag -

“In o mognher of countrles, Tepworer .
i’.\EI'r\'|DCI.'! ran h‘t" LINE I Iﬁl'lrl.':l:;:.l'l.r.[.lt‘.:! :? 1.h‘1,'|“¢'|_'lll‘|1’;n:ﬂhﬂt J;nﬂférnﬁrilﬂ?ltr:.]dagtnfb B:]';E::‘L“js‘]‘ﬂ;i
lu the renlzasy du wobie of the pracinetal conetltatlonm, eop Ge soed brfpre rhe Sunreme
Conrt of Arpeaiinn aod Juel=lous egeinTt yham ora slifakcennle. o nlmast eveey enpifrre
Intnteipalitien by e woml nod fuﬁnmcm uralnet them cup B¢ enforeed.  In Lhe pvent
al deryult. therefnee, conet wetlon coh he heguphe In mAny cRERd NEAINEl pruvinces amd
munlelpnklileg whoxe bonde are geeuied by 8 pledee oF peryfes :

See Priccipality af Wemapq v, A7old of Yisaisplpnd, fuprc oote 300 13 which Manpre
houpbt leave T wde Minmdgeippd tu colléck on {tg Jefauited bondm whicl  the plo gl
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the remeady connot fensibly be pursued. In most cases the mortgemed
property setves as an adjunct of the deblor tn the performance of
a governmental service to its citizens. Thus, for example, the secur-
ity may be a governmentally owned and operated power plunt, The
difficultics inherent inthe ereditars seizing o powar plant in a forelgn
state anéd operating or solting it for their benefit are sufficient to
percuade the bendludders in most cases to forsake snch remed v
and proceed by negotintion. Whether a foreign povernment, 1 2
judgment of foreclosure is entered, would provide the means for its
execution is net known as this Commission’s atiention bas not boen
drawa to auy ense where such remedy las been pursued® Tt is
apparent thot any foreign state would regard such attempt as an
alfront to its diznity snd an interference with g sovergipnty ¥

held.  The Guprene Coupt [0 stenylog 1zpee hefd thobp Stote of the Yubied Soates bulng
A BAYTPHIEN government may not Be surd withaut 63 foenaeal.

Fa the mimn pffect holding that &8 State of the 1Toibed S180ne Ay Nob De s kbl
Itn gondent, men Meers . Kloic of Arluntcs, supre npte 39 ; Olives d=erlesn Trading (o,
fne., v, Gacerament af e Cnided Ftotea of Mernice, suprs adLc 4590

Haweser, o the Linlted S4Rten o Jocul pollelznl maddielaton of o Stale dbough BLomay
have begn dovested with gevecamrenral power by & Srhbe, ©&F bt hrooglt lnfo coure
nEalAat ta wlll to #nbmes bo & coBTRACY clnlm.  dwhfon . Camersn Cowuly 1Waree lep,
Flak. Ne. I, VBB T 2. 533 (10380 cllsseariag afialon of Joeatier Qardodol @ The Senerp of
Ligeoin v, Dounimen 183 U %, DU (18000 ; lepking v Clemrnn Agriculfural Culleme af
Boufh Carglem, 221 17 % A7, 647 (ESL1 . =ee aanrn in 10xd o L I!L'[llrIIB_ Tyr wAklnmas
OF nlunction And Ak to onforcenhli|ity of juaipmencs ggninat aoalelpalicer,

A munlclpnl earprrncien, howerer, S geoerolc (mmone from [y A0 deck resulting
from performance pf WA “puvermmientdl” dutles onlesn Mabilay 8 Rpesially Imuoawsd
efAtute, bul surh Jamunity ocdinntllF does nol rxist In CoEe of tore cansnttfelt lnopro-
formuate Bf “oon-gererrmental’” funcrloos.  MeQuillen, Tae Law of Mgnlelond CorpoTa-
tlon ol ed, A0UHY Vel 6. ece. ZTOHU-2T07: Wiieh ¢ Fhe PiMfope o Fullvad, 58 W1 224
L ayem)

H s andhalders cammidion fur feochkpn hamdds awparcbt!y 13 of g pplnden (Lat hond-
hudclers” interosém can e forchered by oresaTtbag 1o legmal actlons inclidliof FoTaclosnrn
spoioat ferelgn obligren.  The Colamblan bondbeiders comenlbters. theduph L. E. de 8.
Heprer, 1hele secrelAEY, dannoundrd in 102 presa 1801 10¢ £0mapi ey
“nen poepring to cull upan the dcosloes anl BacBl ngenls o tnke weepd prevhled fae
in ke Cront fedentBrex §a the evenl of eTag™1s, by decliring the hoode loe ool guysble
in Cfufl eod, 1f pnymrents At ot modle, $o ke foreclosune pcoeceed | bEE b

amoEm s 1agal ;[trs AN prafeFly e rolep seatoer apriculiural dortgner Bunk. as
well Ry the Mortgugr DBnokx, tn enfoter the dgbim of thr beodboblers b oelther o qulg
i e Colomiiau codrte or b{ftdrwara: fop e pjpoagiment of 0o oencebver fpr tie
rofrec b ee banks, It ix sfate] ™ N Y. Tlmea, Apc. 26, 1BEG

It wme nlte dEALe) Lhat “ackual dulb hgATnst the Colomhlen doeetoment gn 1ia dloect
obtrgatlcon ennuet Do Vuhea withene Ira consent beenoae of the snvarddpn cight of Lbe
Republie™ J3if

On QOee. 20, 1958, the eodrckATr 1m0 notier to tondheltees atnted Shat tbe ceidlerees
Hhate feceivat e apinlen of consprtont Calamhinn eruebmel tno the effect Lhat logol
pracesdings mAy be auccersfullr tmatHoted dn che Cogmblan couren for the ¢ollectlon of
the matured unpald nereors ccupocA doinched From the edteraal benda of the varlvils
Theparioentn god Munkcipalities.” A stmilac statemfnt wiB mide T™epetting Ee on-
fatcernent af s phedige o sboses of ttack af 4 fonlelpnl power fOMPREY 0% BECOMTR
f¢r the bokds of the clty of Bagota, Colamhla,  Notlcea to Mondbkoldors, Rept, 17, J03E,
and Sepl. T8, 1930, Tt bas bbea reporied that the cammiliern Rosr Alerkdsl o proceed
wih legal wcityo yminet the Doparmment oF Anlinguia Lo dihe Cnolomllon caurts g cnlbect
molured goupens, N, ¥, TLEws, Oat, &, 1934, ik was nlso regorted thnt coliectinns
Fn mode in Colambisn pecgr wonld be rembEtell In dlolldrx when permiaslan cduld e
abiained from the board which cnoieoly Colomblan fomige cXihangs. TFhd.

T Thqg canslderatlans discuseed lo the test woukd oot apply fta n farelgn privabe 40T
poretlon, even though 1ty forelgn obliZalicns hed Lesn guarfinlced Ly 1'n goveromient.

1y

The testimeony of Allen W. Dulles, & partner of the firm of Sul-
Livan & Cromwell, coneerning pratective provisions in loan agros-
ments, is of particulur interest as that firm has drawn manr such
foreign bond eontracts. At & hearing before this Commission whera
some nspects of the default on bonds of the Bepublic of Chile wers
being exmnined, he testified :

"B far ng e ||:_-uu:-:_-111'-t.‘ pearislong ore comecenesd, ther aee whal we st
‘hollec plate’, wnd T Teankly fecl, from past historr, ther are not worlll the
Dupsr ther re weltten v, either from (e poiut of view of the borfrower or
fram tho puint of view of the lepder'™ o

And ut g Jater point bie added :

“Thete are ceriain fentures of Umwse agreementr thal aee bu!l;:-r filnte,
Whether 1 18 gowl or baed 1 don't know, bl 10 hes appearal |n {thise agreemeita
Lor i great many renrs, ud vaey nlhe of Lt Bas vadyge tedur,"

Tha situation with respect to deimestic bonds is, of course, quite
different.  The courts are open Lo creditors of a dorestic private
corporaticn for the enfercemeant of Lheir claime. Unless receivership,
bankraptey, or statutory Teormanization proccedings stay the ered-
itor’s hand, judgment. will be entered and the sheriff will levy execn-
tion on the debtor’s nssets. In the cnse of municipal cOrmorntions,
It iz true that under the lnw of most States, either by specifiv stuta-
tory provision or by judicial decision, the property of & public cor-
poration presently devored to o public use and apprapriated 1o that
cicl ig exempt from cxecution at a suit of g holder of o defanlled
municipal obligation.”® Nor are the assets of the eitizens of the de-
faulted municipality subject o levy of execution in such instance in
most States.  An exception, Lhowever, abtalns in the New Errglurud
States. In those States, the creditor of a town or other guasi-public
COTROration, and i some instances of a city, may levy exccution
against the private property of the inhabitunts of the debior entity
to entisly a judgment against the latter.® Fut the sreditors of mu-
nicipalities outside of the New England States are by no means help-
less. They cap resort to o writ of mandarus, or in speeia cases, to
H {_:uul.it,ion for'a mandutory injunction, to compel the payment of
surplus funds, or to compel the levy and coliection of a tax. But
vven here, g5 we have shown, these remedies are copable, as o Practi-
cal mintter, of plaving but an ancillary role to negotistions for
readjustments throusl refunding. s

WAE, eid. guERE note 33, a0 419
WL, AF 1144,
®&re Parl 1V of (B0 peDoet, Committesd Tor Ehe Holders
1 . ol Mpalripel s -
Mienecipnl OblIgatlong (19443, ot 18-17. pal aad Qone)
oo, 0l 17,
B g, Re 15-24.
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in the case of private domestic corporations, to hei sure. the sheriff
geldom levies exevution on the plant and equipment of n company
which is unuble to service its bonded indebtedness, Receivership,
bankruptcy, or recrganization procecdings will intervene, But all
thess proceedings providing for the ultimate eettlement of the credi-
tors’ claims by liguidation or teneganization, whether authorized by
statute or based on the fundamental powers of & court of equity. heve
ax one of their principal objectives the prevemtion of a cace of dili-
gence amonyg creditors for the seizure of the debtor’s pseets.  (ther
legrul riphts and vemedies enforceable by the courts sre substitnted
for the right to levy execution. A demestic corporntion connot
ordinerily remain for long in default on its bonwded debt without find-
ing i=elf involved in court procesdings,

Edwin M. Borchard has sammarized the difference between privata
debts and government debis as follows;

Cwe s e Inthe cnse of gn fsnlvent fndlvidun) who gnes lute Lank eupdcy, all
his preperty, with tofling cxceptlona, becomes sublecl to atfuclment and sale
for the beneft of crailllor: fn thi % of o private corporatlon all the property
may b 60ld. The etabe f8 subject to Do Judictal furem, capnnt e compelled
to Py except througi the nesd fnr orllt or theough diplmoatie patitical pres-
sure, and Ik asxsets ate nol ot the disposal of It unpabd credltgey, &+ &4

It iz probebde that the greae mese of purchasers of foreipn bonds
wers quite unaware of the weakngsses inherent in these foreign bend
issues, Tt is certain that moost bond buyers did not read the lengthy
Jegnl documents paursuant to whicl the boods were lssued; 1f read,
thay probebly would not have boon understood.  Ban i0 was the
practice (o emphasize in the prospectuses the protective and security
provisions of the loan agresments, They were thus rowpht divectly
to the ettention of the buvers, - Furlhermors, editors of investiment
manuals and services turned to the origiial doounents for confirma-
tion and summarized them in books of reference. In nwews columns
the vitai passapes were passed on to the financial eommuonity and to
the public, '

The buyer learined of the numersus provisions of the issee inscrted
for his spparent protection, 3wt b did not learn of their ineffec-
tivensgss, He was not wdvised that, to use Mr. Dulles’ phrase, they
were “builerplute”  Prospectuses of ithe bankers contained nnthing
to' warn him of this,  IL may be wondersd whether foreign bonds
eould have been sold in sueh stapoering amonnts evon in the specu.
letive era of the 1D20°% iT the bankers lad disclosed Lo their eustomers
the virtual Impessibility of obtaining legal redress agninst defaulting
nabions. ' — .

= Narchned, pddmeas IoteroallonRl Toane ond TateenatiooRt Law, before Amecltan
Locketp of Tartrorilenal Lad, Prececdlugs befors the BecuMtlse and Exthingr Cuddmls
mlog An che Morker of Bandhalders Proackive Comelctors for Hepuble of EI Bolvodor
{10431, Cpmeclesian s (Echigit o. BT, aF 140,
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Tle prospectus wonld lay particular emphasis on eny security for
or pledge under the loan, and served to inculeate the belief that such
security or pledge possessed as great lege) validiiy as a seelrity under
domestic bond issues. But the hoider of & defaulted foreign bond,
82 we have atated, s without feasible remedy to enforce his rights
to such security or pledge.  As one writer o foreign bonds has said:

“Ihe cxlstlng apstem of Aenflspuoship i3 not merely {nRdeqinte in oot pro-
vilng sgalnet /Il mador rlska aod by not providiog sufliclent protegtion [or the
fntwre, but b8 partly (o blmioe for e purchasze by the public of fareigy
bewdas whiel wore unsufe invesi mienls from the owtser. The inawflofent anglrala
of riska cancerls from the publie cemain dnngers which become apparenot if a
olaree mentisns them.  The publlc beught wany Ieans hecawee @ wae Ehought
that they ®werd seenred by the equivident of o voluible martgage ; {0 pealliy
muny pludges uod chacges provEded for In geverument loous dameantcd only
fo mdditional promizes whlch Jbd oot even word s clexe prigelly 1o ewse
af baokruptey.  Aen anedml peyetology was cuttlvnted bocuilse the poblle wag
Lutlght to rety on secorlty provislony lostend of inveatipatlng the M ying
cupueelty amd relability of e debter conoers. Without the nnmes 'secured
lokn' the public would peobadbly hove refused to buy booda of couintrles with
wliicl 1L waa entleoly wefamiler. It would algg have rendiaed that faw securitr
provisiens wll do more than safvoge o fractlon 1o chae of real dlstoess.'' ™

And Edwin M. Borchard, in testifying before this Corminission as an
expert on the legel aspects of international losns, describoed further
the inclfeetiveness of security clauses, sxcept in thoze cases where
the Londholders themselves callest the pledmed revenues throuph
a collection ageney which enjors the protection of their povernnent:

" Couid peu digenss briefly the differcat typer of forelgn ouns, (it bs, 1
aEgnme thnt there 18 a4 clasy of foreign loanz whicle 19 gnseoursd, relving oo
thie gowud fielth and ceneltr of efea ohligor potertmeut ?

A. Yoa.

€. Thére are other Ioany which carry spoetie Beclrity?

A Yes v v o» _

Q. Add suwch aecurity may {ekc the form of 4 speciflc Tledge of oottlakn
IBTRINS T
T A T

Q. Such s cpstomng revenues?

A ¥es; o LquIn Amerlen {r |5 vaually customs revenue,

Q. Cottabn tuxey?d -

A Yo

o Quludey, ap. i, kupra ooty €3, pes, 837, i

Coorge BNulnlalng, @ betnlier aif ine Kew York bar, ban maggested that pravigion Be maldo
In Fin-e forelmn Dopd Jseues for orbicratloo of disputes bovwoen 1he drbeat pivernment
nnd rhe Sundiiahlerd. At 3ac Ind. Low, Urocesdinge PHEA, 1 155, Ere Qubngtty, aupra,
acr, o04,  Mr. Logrrhord testfesl wt oa DeAring before thie Comelealan -

L% 4t I yol think thes arbitcmsl [ F b -

mrtlicsl o escbiocd dofaule ¥ : rilan squll prantably be uard ma

4, Yew: | de, Boeh an the legw] pide abd oo the eepnemls gide.

In affect, the Crucell of Fogelgn Emodanidom o Evglanid Aona [p bis oljecelee Thpacke
fck dp a yuasiarbltral capacdty, tRKLOE Accowent of che Jleeds af 1he dodter and oF g_fr
Teilbfmelils af Che credler!’  Froceedings Befupe Lhe Serorices fud Eoebates Cogu s

Elap in the Merinr of Uwadhalders Procective i oS
T ey . Totectivg LCommintess for Repoblie of I Snlrndoe
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Q. In rure ¢ases (ke secuslty takes (e form &f n epeclic morrgege on

prajerty?
A. Rarely; but ocoaslonally 5o bas,  That was the Yy sentory pfwclle, more

than Lhe 200k

@ Wiat §s iRe geocTal value of Lhe seCarbty to the hobders of the bonds®

A, Worl, that vorkes with e cake.  In priaciple [ would saF a0 for s Lhe
immediace eqllectlon ¢f the secutlty goes. when o coundty goes Into defiuln
It is wolL orest, unless the eroditory, tle boomdholders CHermeelves, ce Lo the
fees of Egvplt. Grecee, Turker, Nicarsgus, Haltl, and Santo Dominge havs
thelr owo miwlnisteatien to coMect e Eevopwe, and thpo oollscting Agoncy
has the proteclion of stesby goveranent. In Lhob event the securvity bes an
igcelia be TRiue, but where that docs not ¢Xisr, then the valoe of thie secnrbey
ig roninly for Wa fodirect ald in obtnining prefecence In Lthe ccorpanicelien of
the dill, akel {3eee, T Ehink, L has soine vabioe, 2% oxpiclenoes oF reorganlzatlon
would indicate,

. That is, if i% onlF in e ore ense that ereditors have e philliy or Phe
oppartunlty to reduce 1he secuelcy ©g Jossesslon? '

A, That Lz teor. Whene they spenk of o pludge, it L= oot reallr o pledge,
becausa e creditor, o5 u rule, gets oolhing, IF 15 a wlsinomner, thercfore, bo
g the Tegal becrn “phedye,’

G Thet term, however, wrs wzed In foreign bond pros|ecluses?

A You; Ly contlesy,

Q. You (hink that the nse af the ward mar Leve tended to mislead the
Tl e ¥

A, I cenlly somlid not snye on that. Toople who knaw soenctdiog whoul it ore
1ot nlslend, but peehapa the Nediafartoeal might Te

£ Do ron nt think these foreign bonda were, 1o overy Inge cEtent,
putthaeed hr the unitnformed?

A I fenr g0 ™

In the gaze of Haiti, referred lo in Mr, Borchard®s testinony, the
collection agency was in effect controlled by the intted Btates Gov.
ernment. A treaty proclaimed on May 3, 1916, botween it and the
United States provided that the Prosident of the Tinited States should
nominate for appoiniment by Haitl & genernd receiver to cnllect
customs levies.* - ['ursuant to this arvanpgement bonds, of which ap-
proximaetely $9,000.000 arc presently outslonding, were issued by
Haiti and =old to the American public secured by v pledge of cus-
tums revennes®” The general teceiver nominated by the President
of the United Statez has collected revenues to the present time end
Tull Bond sorviee has been maintained *  The Foreign Brudbolders
Protective Caounedl, Toc., in its 1935 annual reporst protested o sne-
gested plane te remove this gavartiments power ta nominate & col-
lector of customs and to dodoe soch power o the Bank of Hairl, foay

@ yrrperedlngs nefore the Soeprlilca Aol Erxrhonge Camnilcrlen In the Meider of Paozod.
Boldory Beoreciler Commitieeg for Hepuliie af ¥ Bnlvodor (1934), ot 420, :

H Parelgn llondhotders Prodegtive Councll, 1oc., Anoual Bopart 1858 ut 122
. Pad, o 123, 264,

Mg, at 126, 2194
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of the directors of which would be nominated by non-governmentai
Rgreneies in this copntey .

The United States Goversiiment in the past on a few occasions in-
volving exceptional eireumstances has lcot jts support, s in the cose
of the Maitian Jown, to the bendholders, in establishing and innin-
taining on apency to collect pledoed rovenues. Suech goveciunental
actien wonld be inconsistent witl, gur present fareign policy.  Lack-
ing suele povernmental protection, however, the mere faet tlat the
boadholders appeint or central the eollection ngeuey o5 nat full
pesurance against defmult. Thus in the case of the Ei Salvador
dedlar and stecling loans the Aseal wgrent, o TTnited States banlk,
through a local fiscn] representative collected the customs revenoes
pledped as security for the bond issues, But in 1932 the Govern-
ment of Il Salvadar found itself faced with financial dificulties and
to obtain funds for tts internal needs assuined contral of customs
reverles with & resultant partind default on its external bonds®
Furthermare, an embarge on {oreign exclange prevents the collec.
tion ageney from fransmitting funds abroad for bond service. In
the case of the eity of Barranyuiila [Republic of Colombia) an
administrative board, controllsd jointly by the Awmerican bankers
ongd the debtor, wae ceeated pursuant to the loan cootract, This
board collested the pledged revenues specified o the apreements, but
due to restrictions of the Colombian Nuttonal Government on foreign
exchanpge way utizble to transfer funds for bond service to the United
States, with the resultunt default in interest nnd sinking fund pay-
ments,™ - .

A pangity of foreign exchange may result in default in hond sarve
e even though the collection of pledred revenues is under Lhe cone
tral of the goveriunent whoss nalionals hold the bonds.  As we shall
subzequontly develop, an inability to obtain sufficient forcipn exchuange
has caused many foreign debters o defuult, ‘The debtar’s nternal
revenues ave often sufficient te permit continuation of debt service
measured in the debtor's own curreney, bue che’ debtor iz nnalle 1o ob-
tain exchange to convert such funds inte the currency of the creditors.
Thus in the caze of cectain lowns of the Greek Government the oollec-
tion of pledgrd revenues ailocated to the joan is under the controf of
un International Finence Commission esmposed of representatives of
viripus creditor governments*  While the Commission hos baen suc.

mid., ab 134-128.

®ip. ol guprg pate 53, Commiselan's Exhinll Mg, 52, of 9-10.

“&ur Fort YT oof rhia peperl. Trostees ondee Ieglentuces f1028h, Appendis 10 T,
dencriping che Parranqgoilts sltuatioo. : '

9 1greipn Doodbaldera Praceeilve Cauncd, Ine., Annuel Repori 1535, b 400247
."-lu-;uy's Govermnenrs npd Municlpnfs, 3318, e 5O1-BAGY D Madden, op. eff. reprg wore B,
at I17.
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cessful in collecting pledged revenues, the scarcily of foreign ex:
change has permitted only partial payments to the bondholders.®

The Yoong and Dawes loans of the German Government were se-
cared by pledges of varions revenues of the Reich® Since May 17,
1530, the Bank of International Settleraents ot Basle, Switzerland,
has ucted as Sseol mpent of the trustees for the Dawes loan of 1524
end ag trustes for the Young loan of 1830 In such capacities it
received the revenues pledged under the two loans and, after setling
aside the specified anounk of bond service, transferred the balance
to the German Goveroment®™ But thiz system of superviston nnd
sontrol of the collectiot of pledped revenucs, which was founded on
international tmeaties,? did not insure against defanlt. On June 14,
1934, the German Finance Minister anncunced that owing to eco-
nomie conditions no further farcign exchange would be available
after July 1, 1934, fur the serviec of the Reich Juans.** The dellar
series of these Lwo loans have been in partial default since July 1,
1934.* We shall subsequently discuss the action of cur Departiment
af Stats in protesting these defanlts snd the discriminafory treat-
ment of Amertean bondhiolders by the German Governmnent.™

Alten W. Dulles also expresesd his opinjon of the imefficacy of
apecific hypothecation of revenue in his testimony befare this Com-
migzion : :

“A. [ have renchod the concluslom thi pledges of revenues are 1ot warth
the paper theyare writien o, o foreign lonn. unless thie revenies ore polleeted

ancd disbiesed by perasna ather thap the debtor. :

Q. The guestion 13 who iy to collect amd lshucsn 147

A, Yes . . o

Q. That would Le 40 mportant question o be traded out?

A. Gonerally Fou wre forced hnek to the gitgation where the bocrowing
government i% the collecter and the disbucser, and when that ls the PLETRIEE S
1 dua't think the seemrity I8 worth anrthing- '

Q. You nre epecking of ‘worth onFtbing' In termd of belog ahble to calfeck
It g4 & Eherl cun go dowa and collect o partlenlar fund e particulnr ehatlel ?

AT dop't think it is worth eppreciably mers thAn _1.he RencTAl UblipaLigR
af the foralgn governmene Lo pay.

= Ibid, .

w Securltlen Registratlon Erafement, Fosny 1M, Deutachen Relek, Gled wilb Scourliled
anit Fachange Commlamiun April 18, 1958, E¥himt AL tetzment Germon Mjoleter of
Flomnne, aF 2 (Dawes Jomnt, Fshiblt B0l Stotemeot Germien Mlatoler ol Fioouce, st
1=0 [Young Lloami, ..

u g, Fahike RIt, Gtotement Ferman Minister of Flianoe, at LN

= Tlapun Agreement, Jan. 20, JU3%, medifsing carller Ineeenatinnnl Agpreements, .

T rpid. Ben Bxperls Flan For Reparatlon Haymence publisbed bro the Raparation
Commlralan [10TEY. ) -

M Recuritits Reglairatlon Steicment, ap. eff. qupra noste B4, &t 7.

= Fgreipn Boodhelders Protective Cowuell, IRc, Anpes] Liewart 1434, at 178 Bes
FIfth Annus! Repsst of Bank of Interoarlonal Settiemenis.

™ Impaa wee. 1V, O, 6. -
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Q. Don't yeu tiuk these priotidies sn a foreigo fiekd have oy practical gl
uificguce In view of negotigtiona?

A Wit tye of priorliies? You mean whether Jou have & Arel or aceowmd
lien vn fobacco Povepues®

Q. That 15 oot exnwnle, of where speclBc funde or spiiflec revENUER Rine
Mlelgel to g faan? 1okt you thiok thoss hnTe nractlcel signlfceome?
4. Reintlvely THite o the fice of & sliunllon such 48 we gre facing today,

Q. You mean to 83F you would Jusl am soem enter negoliotions withoor a
préoclcy or with g priocley?

A, It depemia semewbar an the prigeliy. T I hatd revepues that swere
volfected bF snme other agency, I think wou woulg bave somethlng of vobue,
In o debt negstintlan tn which 1 had a pare | don't think whers wi Lnd 4
firt ot gecong llen on Some Tevegue R whis not bedng collected wonld preve
aof knr value in any gitystlon.” ®

This is s frank udemission by & partner of o firm which drafted
many of the foreign lonn agreements ™ thet to him the protective
covenants are empty phruses. Yet there was no hesitancy by houses
of issue to emphasize In prospectuses their effectiveness as WEHPONE
for ihe bondholders’ protection.  And in this, the wembers of the
financia! ber whose names appear on the prospectuses must bear as
much of the onvs us the isswing bankers,

It is apparent that holders of foreign bonds lack the ordinary
means Lo put life and substance into the agreements when a foreign
government defavlts, They must torn to other devices to obtain
#nY recovery upan thieir investrment. These will now bo described,

2. GoveEhyMENTAL ASSISTANCE
a. Eveonomis Sanctions

A pessible means to ebtain some recovery evailable to creditors
hn]dt_ng defaulted foreign bonds lies in the epplication of economic
canctions against the defaulting goversament. Bus the use of ECONOMmic
weapons in retalintion for the failure of the obligor to provide hond
SIVice, ar a5 A pressure device to induce resumption of bond zerv-
iee; 15 nob & part of our international policy.” And in che [aar
analysis such methods are of doubtful utility to the credilors

In t.hﬁur;r the puvérninent of the craditors could impose disc;iminn-
tory tariffs or regulate”foreign exchange in & munner detrimental to
the defrulting rovernment, Furtherniare, if the wbligor nation has
4 favorable balance of trads ™ with respect o the conntry of the

TLE, &l mupra mote 43, st n-lu_ﬂiz.

W rd., e 1131, .

T 0P, H Auprg note Bh, BE #3844,

Mo additlon In trade im Bitcchandlye, other [fems rorg
eEpendilures. [maotgennt Temitlances, elbe.,
Beiwern he Lo cpuotTen.

: ae freight Aod shipping, tonrlstet
would be refeered bo the Lalaoce of PaT DAy le
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creditors, the latter may areange for the compulsery clearance of
interiational payments through an alficini gmency and apply the
belance of exchange seized nugninst bond serviee. This form of
international garnishment has iy foet been thraatened grect appHicd
in some instances) against Germany, Roumanio and other debtor
countries by Buropesn governmnents in recent yewrs, Following
these threats a large number of so-called trade clearing agresments
ar similor arrangements hive been carehuled bebween the deblor and
creditor governments.  While sueh agresments are vsually designed
to offect payment of trade eredits, o number of agrements ¢ontain
widitional provisions direeting the application of o shere of the bal-
aiee of payments in faver of the debtor to the payment of hand
service, Py means ol such agresments, Switzevland, Ilolland,
France, England, and other governments bave obained for a period
full bond service on the German Reich Loans while Anwrizan hond-
iolders were receiving only pattial service. ‘Flis diseriminatory
treatment of Amecican hondholders, a5 we shall subseequently relate.
was the snbject of several protests by the TS, Depurtment of State
to Grermany.

It cannot be guestioncd that the use of this form of ceanomic pres-
sure hasz resulted in interest payments on long term indebtediess
which otherwise would not have been made. We shall reserve far
cubsequent discussion the subject of trade elearing ugrevnents nd
their weitity as a debr callection Jdevice™® Tt will suflive Tere to note
two points. In the Arst place this vse of trade elenrig wrreements
is founded upen « balance of frade between the debtar and ereditor
nutions ndverse 1o the lutter. Tl Dnited States possesses a substan-
tinl unfavorable trade lulanee with respect Lo enly a few conntries
which lwve defaulted on their dollar bonds. Hence, with tlase few
exceptions, such agreements would be of ne wility az s duvice for
debt collection. In the seeond place such ngreements are sabject to
serions drawbacks. The experience of Europeun nationg wih them
hasbeen far from satisfactery.  Such agreements dislocate toterne-
tiomal irade, foreing it to Aow it unnatural chaoelz. Furthermore
experience has shown that the effect of such pEreements is to wiuadize
trade between the two countries; thes reducing or destroying the
trade balance whieh is a vondition stne gua mon to Uigir successful
pse in debt collection. Theee ond other objections to this wse of
sconmanie pressure Lo collect debis will be developed sibsequentdy.™
While sucly agreements, where the eequisite conditions ohtain, wiay
resalt in some payments 1o te bondlolders, the concluston seems ju-
evitable that from o long rahge point of view their detrimentel cifects

™ Iifro ane, IV, £, O
™ Fhud
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muy overbalance the imiedinte benefits to bondbolders, Tndeed
their natura] tendency to eripple commerce and to equalize the trade
between the two nations mar make the sanclion itself ineffective,  The
poszibility of the wze of trade clenrances and other similar devices
on behalf of tlee American bondholders is sinall,

. Arined Foree

Creditor netions do not resert Lo the use of their armed forces fo
eollect ovordue eccounts.”™  In the few instanees in the past where
there has been & show of armed foree agninst a delinquent country,
other iues belween the two natisng more aggravating then the Tail-
ure to meet bond service have been invelved ‘Mie show of naval
force by Great Britsin, Germany, snd Italy apainst Venezuela in
1905, according to My, Borchard, hed as its principal motivation the
existence of tort claims apainst Venezuela wnd its refusel o arb-
trate them. Venczuela's default on its external bonds was repurded
as an ancillary issue™  As an outgrowth of the Venezuelan incident,
Senor Drago, the Minister of Foreign Affairs of Argentina, de-
veloped the doctring {bearing his name) that force should not be
:used to collect o contract debt® It led to the “Convention Respect-
ing the Limitation of the Emploviment of Fores for the Reeovery of
Contract Debts" ot the Second Hague Conference. By Lhis Conven-
Lion the centracting powers agreed nob to use force except in certain
circumstances, viz, {1} when the debtor povernment fuils to reply o
an offer of arbiteation, (2) when mrbitrution hud been offersd and
aveopted hut the debtor prevents the framing of the speeial n.gre'e_
ment, (3} when the debtor moverument fails to submit Lo an award
fade it an arbitration s ) -

Commentaters have pointed out thet the net result of the .Dragu
Doctrine was to sanction the use of foree under certain circumstances
although theretofore the use of force to collect contract claims had
nut been customary under wny circumstances,® g

The bondholders may eliminate from their coosideration the wse
of srmed force'ns . means of debt eollestion. In the final gnaiyvsis
t_he-mfure, therd are availuble to the holders of defaulted fm'::ig'l;

T ¥ew Horehard, The Prolectlan of Cinless Abcoad by A 1 g
] Feree (1820), Pub

. 2835 of the Acod, of Fol, aod Koo Bei B . frakries

™ Op. @it, Jupra Lot 05, et 430 ’
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bonds but few legal or economic sanctions which can be applied
against the defaulting netion, and these are of dowbtful utility.

. Diplomatiec Representations

In the absence of sny feasibla means of ]ergmg compulsion to
bexr on & defaniting government to service its bonded indebtedness,
the bondholders perforce must reseit bo negotiations with the debtor
to induce it to vesume debt servies in whele or in part. Oreditors of
defaulting foreign nalions are prons to tuen to their own government
to carcy on the necessary nogotistions with the debtor. The proper
role to be assumad by he poverment of the lender when such defanle
siluations arise hag often leen the subject of disvussion by com-
mentators on international loans.

Lelund Hanilton Jenks has described how British holders of de-
faulted foreign securities during the zecond quarter of the nineteenth
century besiered their foreign office with demnands for intevvention
in their behalf* This culminated in a circular which Lord Palimar-
gton in 1848 addressed to the British reprasentatives in foreign states,
In this circular was set forth the Boitsh pelicy with vespect to wov-
ernmental interpositicn in a defaulted debt situation involving Brit-
izh citizens ond foreign governments. He said in part:

“LE 13, therefarr, Aimply B queation of dlacretien will the Beicish government
whether this matter [the nonqayment of poblle leens] should or sheuld pot
e raken wp by diplomatle oegotigtben, smd b decision of that queatlon of
diecretion turng emtirely wpon Briliih And domestic consfderations™ *

This seems to assume the right of 2 government to intervene dip'!o-
matweally i a defanit gituation and to carry ou the neessmsary nego-
tiations with the debtor, although the exerciss of the right is entirely
diseretionary with the government. Cowunentetors on the subject
usually toke tha position that the right to intervene exists only if
the de.fﬁ.ulmng government. has heen guilty of an “internaticnal
de]mqucncy

It is difficull to rerd sperific content intp this phraze. The Dutnghl:.
repudiation by the foreign povernment of its loan as d:st:ng‘uwhed
from the mere failura of the government to maintain debt service
while recognizing the validity of the tean ie usually regarded as con-
stituting an internationa! delinguency, Exsmples of such outright
repudiations by sovercign governments, however, ara rare, The action
of a borrowing government in discriminating against the cttizens of
o particuler state is nlso regarded ez an ml‘ernwtmna] delinguency.
Edwin M. Borchard in testifyi mg h-eforc thts Cﬂmml&amn empha-

# TepkA, The Migrarian of Rritwh Copltal to AETH 1392?71; 113 et i:w.
™ porchard, op b fupra note 83, af 1%, sod w5 bis coouoeot ot 108,

a

sized the diflerence between repudiation and discriminatory treatment
on the one hand, and ordinery default on the other:

“Q. Could you state, Mr. Borchord, the diference hetween o default 1o hoad
Berviee aod o repudlutlen of dhae bowed by the foreign government?

A, Well, the default is assomed to e s mere InnhNItF te puy, The Tepodin-
o evidepces By wbwllllbgoess ko poy,

Q. The dlercuce la one of fnteptlan 7

A. The Alfference Ly, yuox, one of Intentton; but o practlge the napllity to
my 1g often advanced =& the gioand for 0 refosel to oy, For exarople, (he
debtora of the Dolted Btotes mer be taken, nnd thelr inabilicy” to pay. 1
Judge therg 18 more refocal to pey thaw luub!tity ko par, (o many coses. The
mpudiatlens are not wany,  Goveroments do Rob repudiate, excopt io revolu-
Honney thwes, sueh 08 the Sovder governments repudintion, They con gt ol
the results they went by merely pleadiog inapility to puy: end M 16 awfully
hard to prove 1hat tbey ure in eeror,

Q. Do T understend yon ro sy that repudlations are quite Tare?

A, Rare. T miny &nd thob Inebllity o pay 59 oou cegarded us o gffense jo
luteruutlondl Jww ; aorl that i3 of 9ot DpoeTiuoce

Q. Cbuld you expletn p Hitle mote in detsll the slgnifcance of that role?

A, The sigoiflcance of thet rale lics Io the fact {hat it i for Lhut reasan
thet pereroments will not toke drasele getion to compel 4 governossot (hat
Laa deTaulied 16 1te forelgn bopds to moke good, 1f theyr 1agkatio that ey
caanot pag, And, in view of the fact that the bondiwpiler Bue bonghe tiee baods,
theatelleally, with Bis opek open, the goverimiucat mointning there has besn o
mere defaylt, which mlght bave boon cxpected. Thoercfore there 18 oo inter-
Dhtlone] lnw oo the elde of the gavernment of tke bondbolder Trarzanting it io
ioking Qipdeenatle ootlen on bis Beholf,

Q. But in & crag of repudladen, dipdomacde acelon would be warrgnted 7

A Meg  Ib the caee of refediatlon or In the cnse of the Mveriing of BAELiE T
or 1o the cere of onfuir discriminotinn between bondholders of diferent natlon-
aliflps, the foreipo ofige does nmsome that that ba e dellngoencr wremutiop
diptomiatle inrerposition, involving bad faith, Thle 18 & distipeilon betw [T
kad Tnth god coad falfh,

Q. Taw mentloned chat feseHndnsation mlght waerant diplotnetlc aolion,
That Ia, n (b cane of (2¢ Toited Stater, dlscrlmine o by forelpu govern-
mentR ageinst the bendboliers who ate clt)zegs of tLlR countrs§

A, Yoa

- el diseriminatien would warrant (he Sinte Depariment 1o taking JAlpks-
mutie getlpn?

A Yed. -

(). Have there been a0F recont cises of such 4 slbuation?

A, Well, the most recent 18 the ose of the reprezcatutions mde o Grr-
mayy wher Cermany ia alleged to beve given a profetence to the Dutck and
Awisa boodliohlecs, whiore, howerer, there weas o (rgde balsnee which they
tould eclzs sod we esgtd not. And ther used compulgary Hlearlngs 1 thoua
touniries which wi could mot uEe. The résult. however, woa that Swis LTI
Trutch hgndhalders were treated more faveTably o getting a larger PEagorLin
of thelr eounos Jotérest than were oitlzenn of the United Stoles,

Q. Do vou reeall thet the State Depnrtment made potber vigorawa protesg
BEticst thot diaerimination?

A Tey, they adr ™

"N rif. fupra oobg 63, et 4210
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The action which ths bondholders’ government may take in the
event of u eo-called jnternational Jelinguency usuall¥y takes the form
of official or formal reprementations to the povernment which borrowed
{he money, cangisting of a protest against the sction taken and a re.
guest or demand that the situgtion be rectified. Exsmples of such
acdion I our State Department were the protests made o Germuny
in 1934 and 1935 referred to in Mr. Barchards testimony quoted abave
and discuszed subsequently in this report.

The wecasions under existing international law and practiee for
the employment of strictly offtciel representations are tare.  And it
must be remembered that the decizion to intervene i discretionary
with the government of the lenders.  National or international con-
siderations transcending in importance the immediate interest of the
bandhelders may dictate & policy of nonintervention. Tle poliey of
our Stete Department, except under the unusual circumstances byi-
ficd by the Germzh case, iz definitely ane of neninterposition in a
formal and official cepacity in the defanlt situstion. This is not
to sav however that the Departinent is inactive in the ordinary case.
It finds frequent occasion to exert ts influence on behalf of the
bondholders. The exact nuture of the activn teken naturally varics
with the rireumstances. It may consist, for sxample, of an indica-
tion to the foreign government of the Department’s interest in the
defoult, or of a suggestion thet nepotiation of a debt settlement be
initigtad. ‘The Department’s views may be cominunicated to the
debtor’s Minister of Finance hy the diplomatic representative of this
country, or by the State Department to the debror’s foreign repre-
sentative al Washington. Such sction while usually unofficial and
mfortnzl moay nevertheless be effective, '

While freely rendering assistance of this nature 1o the hondholders,
it is the policy of the Department that the actusl conduet of the
negotiations sliould rest in private hands. It hes expressed its policy
thus:

e * 1 The Deparimeni bes consistently tnken (e position that 5e L leeent
of the ynestions acisteg our of default e debt gervice by Torelgn governmentol
entithes wmay beat be obtalned through dlrect negotloUons of the Bondbolders or

thelt represealikives wlth the entitles conmmed_. The 'Derjartment U SiE s
intermal good offees oo oll appTupelate ooeasions Lo fociifote eoch oo (ot

hetrean the ditectly Inleregtod parties"™

W Op. ol scpre nobe 10, Commlseion’s Exhible Koo 17T T, dtcotrn Cietk, o, b ate-
stcibed the patileipation of the Grirlsh Forelzgu Dfftce 1n debl setilemenis -

e Forgl Fobdpolders Corppentlan of Greatr Brlbpdin opeiates dleectly In ropregenin.
tlan af 1he bondholders wih the Tomolge governuwmot, but ibe Drelilah Goverminent hiue
i 0 goy deak fRrthee in helplog thon than our Governmsnt han o oy folr abbe o g
n helplog the Council. How that a1 stall davolop with the future yomrs, T da not kRow,
§ut, tor cxrnmple, Im Greot Dritoin, 1t oot Infreguently hee hanponesd chae the Ericdah
Grvernmaent wlll peroll the Corporadon 1o delegres ar coontiiule na ita agent the minle
ter nf Creoe @Brbinin Un dbe defoultiog coubBbey, and. W ot e anboleler, dbew Lhe 2oodul-
genbral' G i adpta note 10, Commigsonts Exdilnit Mo, 20, et §

e abv lofarmoed, boweret, that the cuess o whieh the Corporotlon of Fertlpn Bond-
Oolders has o pErmioed @ eRpOwer the Boidab IEIJ_EEBEHIZI“"‘I‘ In ibe Forelgn sints co
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As negotiations with a foreign govarnment obviously cannot bs
carried on by the numerous and widely dispersed bondholders ackinge
individuaily, protective committess or agencics come into play and
serve an estential funerion, The situation calls for the centrafization
of the interests of the mass of hondhelders in one compact proup, the
membiers of wlhich will act &5 the representatives er spokesimen of the
bondholders in their dizenssions with the debtor nation looking
toward o debt roeadjustment,

In emphasizing that the lack of affective means for exerting pres-
sure on & defavlting nation forces the bondholders to resort Lo nego-
tintions, we do not intend Lo sny thet tetions as o role take advantsra
of the situation eithor by arbitrarily defunlting or by arbitrarily
refusing to resumie debt service. Default is usnally sccompenisd
by an official or unofficial statement from the obligor government, of
the existence of a nationsl emergency or distress, making impossible
the serviee of the bonded indeltednesz®™ No doubt meast of these
statemonts are made in pood faith based on g pemuine dearth of in-
ternal revenwe, or available foreign exchange, or both, The inei-
derce of the world-wide depression on povernment tressuries hes,
uf course, bren severe. The decressed volume of world trade and
the drastie drop in the prices at which it moved seriously aifected
the economy of many deblor nations and curtriled severely their
supplies of forejy exchange, Tlhe ronditions have mads MAny

Legetiaie co Mty bebalf are eomirlcled o 1hose where |Le Councll Sicelf acin BA the Légal
Trpresentative of thi bendbalders, dbal 16 to mny, where Lhe Council 1okes the depnsit ol
tohds.  An wi ABali Babemyuecity develen, the Tirltlsh Cooocll hng oet necepbed depadlla
In every eaur. 10 |5 Aldn endersiend that ebo forelgn repreaeniabive tmny ack paneclts
ettt bnterest of 13 Baltinh bonc oldern without apecklc prqueat Irom the Council

Mr. Clark (retifed, hewaren that Deitish bendBoldsr mae not @@ prooe fo onll .llpnl:l
tbelr Forelgn OMOce 1o ald 50 the fpeadlusimen; of focefgn defaulla an the Amacioan
inweelomm arg ko CAME ufol the Fiete Depacttoent:

"I might par. generally spenklng—anl (his i cuntroey ko the ] '
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defsults inevitable, especially in those cnses where the ZOVETILTELE
ond ite needs.

Lorrowed fareign capital far bey ; )
Arbitrary defautts no doubt do sccur oceasienally, m:‘hiced parhﬂ:ps
by the example of other nuiions that hate censed servicing their in-

eltedness without apparent penalty, It is probable that the defaults
hy various European nations on theiv huge war debts owed to the
Lnited States Gevernment have colored the altitude of governments
indebied Lo Ametican citizens, inaking them more reedy to resort Lo
defuult on their axternal bond lesues as the solution of their internal
financial problems. It is of inferest in this connection that the He-
public of Chile in & memorvandum explanatory of the terms of a
fdecree and the circumstances of its enactment, by which debt sereice
of the Chilean external loans was to be scaled drastically, made refer.
enee to these defaulis in the following lunguage:

“0ne of the unfortunwie roswlta of the world crisis was e foree tetoe defaalt
thi chebts lovorced by even the gréatest dnd wenlthleat cagpd g, ineiodlog Jehis

contructed for the purpose of sefepvaridlng oetlonul existeoee In ilme ol wrer.
The geent depression sneote CRife with more dersstationg force than any other

country” ™

More frequent parhaps than the ease of arbitrary default is the
situatisn where cessation of bond servick in the first instance was
justifiable but the rectification of the default is unressonably delayed.
There often will be o considersbls lng between the restoration of a
nalion's capecity to pay and the resumution of even partial deb
gervice, .

The Tomp experience of the slder crediter natiens indicates that
maost foreign defoulis are eventnally readjusted with the resomption
of at least partial debt service. Dr. Herbert Feis, in s hook,
“Europe, the World's Banker, 1870-1914%, points out the persistence
ated patience of the British Corporation of Foreign Bondhelders in
cilecting thiz®® Thiz corporation, which was formed in 1868, acts
as the ccntral protective agency for defaulted British foreign band
issues. Dr. Feis states that by tempering doggednesa with modera-
tion it had, by 1030, resdjusted throegh seme form of compromise,
all the defaults it had taken in hand, except those of certain of the
ctateg of the Tlnited States. : .

1. Basis ror NEGOTIATING A PLax

A willingness on the part of the debtor government to discuss the
situalion created by ils default must obvicusly precede negotiations
and i Heelf usually implies a willingness to make zeme offer, per-
haps Bn unattractive obe bo its creditors. The extent to which ths

B Forelgn Mandhatdgrs T'rolecllve Councll, Ine., Annaal Repert 1835, ot 34,
= AL LI
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povernment will go to meet its obligationz and satisfy the demands
of its creditors reste partly on the existence of & penuine desive to
pey, coupled with a willingness to make the sacrifices which & re-
sumption of payment will enteil. Kestoration of dobt servics obvi-
ously means that revenuees otherwise employed, postibly in serving
mternal needs, must be allocoted to its bonded indebtedness, or in the
alternative additicnal revenne must be raised by taxotion, Laek of
available foreign exchange hos eansed many defaults as the debtor
may be able to pay bond intercst in its own eutrency e s scarcity
of exchange prevents its transmitting such paymoenis to its foreign
bondhelders™ Accordingly, a resumption of intesest pavments re-
guires thut exchange must oo to the houdbolders rather tlhan te meet
the cluims of ather crediters, to pay for tmported meechandise or to
serve ofher national ends. In short. the resnmption of hond service
even in part may necessitate some sacrifiess om the part of the delitor
poevernment gnd it citizens

The willingness of the jzsuer to negotiste with represendelives of
Lhe bondholders and eventually to agree to roadjust its dafauit gen-
erally hag cwo motivations: & desime Lo restors the prestige and
reputation of the nation, and a desirc 10 boreow move money ¥  Mgny

= B Maddien, op. off. Aepro nate B, at 186-184, A Aedtor gorvernment, Incking forelgn
cxchimppe, niny secvioe (b forelgo Iodebtodopss by cxpgrilog gele, The 1 olfcd repflr of
thils mrtal upd the dehneement of & deblor's curfency coosqqoent opon BUbelaotlat ships
ments gf gobd mnke puch pnyments el Lest 0 Lempotaty «Tpcdlebt.
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Fondlng Comelsslon oa the eectlemeny of the war debrs :
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fhe frcloclnle that Hie adjumitnenis made with each goreromert most b meamuced by Ethe
ALEFY of 1he parlleslor Jsc'rummem to pur aelde and transfcr to the Tniked Heates
B yavoenta maited fec undar (be FuRdlng agkstment.

Sver oz The prireclpde «f fopaely fo pof regites tBe fortlen deblor te pay o the
Tufl Hanfy of EII'I!“.'D{ or futgre capscity. I rmust Le premlbhed T proferre aod fme
prewe Ba eepunmie ponltlon. o Urop it3 booget Inge balance apd Eo place Ita dhpnmoed
Anid currency oa u sount baale, and to maloteld, aDd L podxible o improvs, ibe standsrd
uf Wiing nf M cibizeos, N gettlemrnt which 10 appreasivs and cetards the recorry opg
drvelapment of the farelyo drblar I to ibe bral futerest of dhe Orlied Stater or of
Eurape.”  Farelgn “Bonsdhntders Procecilve Counrckd, Toe, Aonnot Report 1935, sl A85-dd,
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“The Johneom Aty (31 0. 3. O, A, § EMa (Sopp. 1HA5). apntersd aApr. 17, 10243
1% almed pripeipslls &1 Eutppooo gerernmonts ®hleh hose dofnuited so thicle wo.onibod
“war debis’ to tbe Doited Sieten. The Act peohlblts Ike ma¥ipg of snr new losog
o guvernments |u defasld o thelr Indebtedness 1o the Qovernment of tbe Onlted Siokew
tnal 1o 1he citlgens fLeredf]. The ek provides:

"t ahnll he yatawful within tbe Tofted &totem or oy place putlect ta th

] : 4 Joriudletion
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oF adssiiilen aéting for o> ex bebelt of s foreign peveroment or pollflcal muldleSslon
!h'!”":'r_in'-'-"d- RTfer AR 12, 14, or to make woy loae e #uch A EREED EOTLT DmED
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felating lodebtednenn whille sich povernment. palltleal subdivlabon, srganierlion, ar meste
clathen, jB In defwult ko the pafmedf of bty obligneinne, or akx (ake Eheresd, to Ehy Gorern-
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debtor couniries are still in the process of development, requiniy
capital in amoents greater than cun be raised from internal sfuu.;:ues.
Foreixn capitsl raised by bond issues or by the granting ol shorl
term credits will be required for public works and improvements
nnd to finanes industry and agriculture, Ii 1{ﬂt1d$ are in default, the
igsuance of additiona! honds is shnost 1mpu$5ll1ﬂe- and hankr::rs d}*“'l‘k"-’
tn make new short term lopns until the credit of the nation Iz re.
stored,  Defrult on governmental indebtedness will neceszarily have
its affect on the ahility of the government’s ¢itizens to obtain foreign
eredits for their ewn needs. These purely practical considerations
support & desire to brighten the nation's repuiation hy honorable
creptment of its foreign creditors.

Negotiation for s debt rendjustment i) involve a comnplexity of
financizl, econnmic, and pabitieal poobloms.  The diseussions are likely
iz have as their eenbral theme the capacity of 1the deltor to poy—
capacity bath in tha recenye of the governntent and its available for-
eizn exchange, The revernes a nation cen raize by toxation and
devote to debt service and the sums which it can Lrensfer abroad to
its ereditors are not =usceptible of precise mathematical determina-
tiom, but ars matters which must be traded out by the representu-
tives of the debtor and the ereditors. The determitiation of the capac-
ity to transmit fundz abroad. for bond serviee is likely (o have an
impurtent besring upon the nation’s foreipn trade,

Obviously, the debtor nation mist continue o exist and discharge
its essential governmental functions and its foreipn trade cannot be
destroved. Proper recognition wuzt nessssarily be piven to these
congiderntions by the bondholders' representatives. To attempt to
Insist upon too drastic & reduction of internal expenditures, the levy-
ing of too oncerous taxes or the allecation (o bond servics of too exces-
sive an amount of foreign exchange is Lo invite an early recurrence
of defevit, It 15 herdly likely, however, that the representatives of
the bondholders will drive too hard o barzoin as the debtor in the
negotiations congerning its capacity to pay has the stronger bargoin-
ing poaition, Complete and accurate stacsticol dats e to existing
and prospective revenues and expenditures and 1= to the available
forcigm exchanpe of a debtor nation may not be availabile to the
bondholders® representatives who are thus deprived of the essential
facts on which te predicate the negotiations. Furthermore, the

boeol of the Undied Btwled. Any petéon rvicinting the prowizions of (RER eeCrint ahAll upoo
ﬁ:::ﬂi:nb;:t;rwf ba Oped not weore tbon §I003G or lwprisoned for tofl mare thnp ﬁo“

‘rak used 1o thln act the derm ‘peregn’ loe|pdeg ludieldunl, parinemailp, corporotlan. oF
Angociatlon alker then A publle corporatlee tfealed B pr plickusct b Ajeclal oniherieaelon
pf Cchgfese. or o oarpamilan In whizh the Goveronmaont of the Uniped Scores bam or
exercinen & controbtheg loterewr Lhrough suoch oWoetubif or oiberolee™

For a4 mioterpent of the Ataunt of the wer debts eod m briet bletoey therect, see
Faralgy Bondhelders Prodective Cuuocl)l, loc, Anounl Repeet 1823, ot 276-1ED,
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knovwledge by ehe debior that the bondhoiders ordinatily can upply
no effective sanctions apainst it will not induce il to fix its capucity
1o pay et a figure so high e= to entail substantin) swerifices by jts
citizens. J. Renben Clark, Jr., president of the Furgign Bondholders
Protective Conncil, Inc., out of his cxpericnes in negotiating debt
settlements, testified to the diffienlty of persuading » foreizn LrOVer -
mnent to reduee its internal expenditures in order to increase debt
service:

"iay 1 gy that 4o o]l these negotiations vou here to have to mind this fiada.
rierdal prisciple, thot, after nll, o government must Jive: Ut mast have eoough
woney o funeton.  eherwise rour boods mre no pead. Tou mar ogel ifte
dlfferences of vplnfen, and Fou Crequently do, we Lo Iwew much TRONey O COTRTO
ment shrald spend and what the pormosce of Eiet apondling showld he for whot
weonay coll ltg owo malnternnce, B3 distlogalshed from spending on §ts own
forgizo Jebt secvloe. Oie of the probloms which GlwAys presenly itzelf 1o those
negulletleng la thit of tr)dng Lo indluce the Foverment to cut Jown b expaodl
tures for mulkisnance and devote more of 1ts moaey to 18 farelgn debt sorcioe.
But thut 1a never § very nopuinr undertakdog aw] 1t i Erequont]y difenlt to
Persunds fiem te make ony change" ® '
~ In addition te the problem of capncily to pay there are often
tavolved in negotistions the questions of prierity and relative treat
ment {0 be accorded the verious dellar bond issues of the fursipn
Fovernment with their varving interest rates, maturitics, securily
and sinking fund provisions, These matters, complex in them-
selves, becorns yot more complicated when losns foated i other
conntries are included in the proposed debt settlement. Turther-
more, short term bank and eommercial eredits frequently sxist and
must receive consideration, They all have their hearing on the debt
1‘e:11:"1fust.ment. finally reached. Compromise and settlement of these
varions eanflicting claims are necessary if 4 fair and eqnitable read-
Justment js to be consummated.  But in vicw of this existence of con-
flicting claims, bondholders can be assured of effective and vieorous
chumpionship only if their reprosentatives re free of intereets and
loyultics sdverse to those of the bundholders.

4. UsiraTeRan PLaw

The foregoing discussion hus been predicated on the Atsumption
t]l'tut & readjustinent plan follows nepolistions between FepTesen -
Lives of the debtor nation and of the bondholders, and that it reflects
&0 sprecment or an wnderstanding previously réached. Usually it
Lfikn:g the farm of & reduction of interest and a nindificotion of amer.
tization Provistons in the original loan contract, Sometintes, the
seenrity for the loan s altered and oceasionally the principal of the

W G cit, eupre node 33, a1 DG
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debt is scaled downward. There nppears, ]-mnwf:w,r"t to ba a t,alulenc_v
te maiptain the prinaipal inlact. . .

But the procedure deseribe] is by no mesns the ul.nvurmd_ practigg,
A debror alicn eIy rﬂadjust 'iT.,S fnreign Ghligntmns Ulullltﬁl'ﬂ-“}',
withrut consuluing the bendbolders or their representatives.

The mechanics involved in the consummakion of o unilaterad plar
are essentially simple. The eblipor nation énacts & decree or makes a
formal prafcubcement that debt service 15 scaled to the smounts
specilied by the debter or that the originad eovensnts of the loan wie
otherwise modifed. The debtor natien will further provida thag
a bondholder may “avcept" the new arrangement by cashing his
coupon at the reduced rale or by otherwise sceepting the treatment
accorded him under the plan.  This “scceptance” iz at most one of
furm onty as the plen proposed by the povernment cither explivitly
or impliedly stales that the airernative to the reduced bond secvice
specified will be ho payment whatsoever. It is u tako-it or leave-it
Propusition, )

Readjustments thus consuimmated are not likely to be favorakle o
the bondholdsrs, If the debtor is acting sincerely- the plan will at
best embody only its own judgment of its capacity to pay. I sin-
eerity is lacking the plan may constitute only s pesture toward tho
bondhelders or & means whereby the debtor removes itself from the
cateirory of nations in completas defanlt.

The device of the unilateral plan fnds no counterpart in the
domestic feld. Its employment s made possible only by reason of
tha absenice of effective sanctions which e bondbolders nay apply
againet the debtor. As previously dissossed, the lack of such sanc-
tiona permits & government if it 50 chooses to defuult erbitearily on
1tg debt service, By the same token, a goveramont has the power o
readjust its forcign hond issues without consulting its creditors and
in such menner as it, and it slone, deems proper.

From the viewpoint of the bemdholders, the element in the ymi-
Jateral techinique most prejindicial to their interests 15 the lack of
eonsultation or negotintion with their reprosentatives ov gpakesmen,
The mechanics ¢of eonstumimating a negotiated plan may be the same
as for an unilatersl plan; £ e, each bondholder by the acccptaney
of any benefits under-the plan becomes bound to its terme.  Ef, hovw-
ever, the bondholders hiave been effectively represented in the nepo-
taations leading up to the pian, and the agreement reached refleats
the best treatment the bondholders could expect consistent with the
debior’s capacity to pay, the “acceplnnce’’ aszsumes 8 more subslan.
Ligl ryeaning.  The merits of this procedure as compared with a plan
of readjustment requiring aceeplance of the bondholders other than
throngh accepianee of benefils, £ e, a plan which 1s fully bilateral,
will be discuszed in o subsequent part of this report.

3

5. Tyees oF ProrecTive CoManlkes axn AGENCIES: NUMAER OF
Prorecrive CommiTrees

Following default in interest payments by foreign govermnents
different Lypes of agencies huve arisen to defend the interests of tha
bondhelders. Before examining them snd their functions, activ-
ities, and personne| in detail, they may be nomed and classified,

The banking frr or corporation which originally flosted the issue
in default muy set on behalf of the bondholders, sither directly as
the house of issue, or through the medium of & protective eommitiee
which it has arganized and on which its representative may or may
not serve. The fiserl agent which, as previsusly siated, in o sub-
stantinl majority of casos is the house of issue or an afilinted cor-
poration, may attempt to rectify the defeult. In fact, a number of
regdjustrments, mostly of & temporary nature covering only one ar
two interest coupons, have been effceted by the houses of issue or
fiscal zgents in negotiations with debtors without the intervention of
protective commitiees or other agencies.

Protective committees whose members had no connection with the
original finsneing may offar themselves or be requasted by bondhold-
eIS 10 Ack a5 representatives of the bondhoiders. They often desig-
nate themseives as “independent” committess, This terrn will be used
in this report. to distinguish them from "hanker” cominittees.

Attention must slso be given to permanent protective Organizations,
Their development hus been one approach to the problem of adjust-
ing foreign defaults by older creditor nations. They have many dis.
tinctive characteristics. Such & central organization, the Foreign
Bondholders Protective Council, Ine., was formed in 1933 in the
United States. Its present and potential importance to the holders
of foreign bonds requires thet careful study be given to its orTaniza-
Lion, finanging, and operationa.

Protectire commitlees, irrespective of whether erpanized by the
houses of isgue or by others, in turn mav be classified into thres
groupa: first, the committee whose anthority Aows from the depusit
af the outstanding bonds; second, the committes which takes anly &
proxy or power of attornay from the bondhoiders who retain posses-
sion of their bonds; and third, the conunittee which receives neither
deposits nor prozies or other form of legal authorization from ile
bondholders and hence is not their legel representative,

A signiticant feature of the defaultad foreizn bond situation is the
relative scareily of protective eominittess as such. Various banks
and trust companies, at this Commission’s request, reported to it in
December 1834 that they were acting or had acted as depositary for
¥7 protective commiltees for Fforeign povernment isgwes, wlhich lacd
been in cxistence et sune time sinec January 1, 1888, The nom-
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i i i i ield 1z, however, somu-
ber of pmie-cl.?'ﬂ ¢r::|’:1i|5mtt§::; lzllthl:u:iszrr:dr:rust'1cumpnllie;; werna
;::Zgi:;gf{: ;I;E::t Furtlwrmore, some conmittess ﬁlp-era.j:ud um?t.-lr
proxies tuken from secority helders nlnfi therefore did not reguive
ihe services of a depositery,  In eddilion a few {:::Jm]'l'llt-t-'EES.ila\'ﬂ-
been organized subsequent to Dccemb&rhlﬂﬁi. It is not believald,
bowever, that the widition of such committess as were not eported
by depositery institutions and of committees rec#,nt.l;.' fnrmenII would
bring the total number to more than forty.® This frrure is !,o_ba
compared with 187, the number of foreign bond issues listed ns being
in some stage of default us of Deceraber 21, 1934, by the Foreign
Bondholders Protective Council, Inc,, in its 1924 report. It is true, of
course, thot certam committees represented more than one defaulted
issue and a few commiltees represented all the bond jssues of g par-
ticular nation and its political subdivisions. Tut the fact Temaing
that muny foreign issues which have been in partinl or complets
default for & number of years have not received the attention of 4
protective committes as such. Moreover, & number of CommLittogs
appear to have been relatively inactive, Some comnittces aparently
have teken no stepa except to perfect their formal orzanizaticn and
to make a public snnouncement of their formation. The extent o
which tha Foreign Bondholders Protective Council, Inc., has dis-
placed the conventional protective committer in the foreizm feld will
be discussed subsanuently,

We have heretofore emphinsized the helplessness of the bondholdors
in oblaining redress ageinst a defonlting foreizn goverument, e
have shewn that in contrast to their remedies in the eleriesdia field,
the holders of foreign bends. possess no effective legal remelies or
extra-lagai sanctions which can be appiied aguinst a defnulting for-
eign stute. Henee the bondholders perforse must rely on negotintions
with the debtor to induce it te resume debi service oo o basis that is
Tair and equitable, The importance of the rols of the neoliatars is
thug apparent. And such imporlance is aceentuated by other fea-
tures which distingruish the foreign from the demestic readjustment
PTOOSS.

Ivr the first place, a plan for the settlement of a forcign defauit is
not erdinarily sebmitted to the bindholders for acceptance or re-
jeetion. To be sure, no bondholder can be forced to accept the
treatment accorded him under the plan, But, o3 will be developed
subsequently, the typival foreign bond readjustment makes no pio-
vision for the dissenter; accordingly he who wiil not aetent the plan

whar Madden, ag off, Fopra botp O, at FRE-2RE.
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receives nothing.  The practical vonsequence of thic situution iy that
substaniinliy ali bondhalders are driven Lo accapt the plia, whuther
it be fuir and rensenoble or muguitable in the extreme. In the
second phlace, no eonct las jurisdiction over foreign bond settlements,
such as is exervized over the reorganization of domestic corperations
by federal eotrrts pursusnt te Seefions 77 snd VT8 of the Bankiuptey
Act. There is, therefore, no judietal serutiny or supervision of
either the activities of those who negotiste for the holders of foreign
bonds or of the plan of readjustment which they negrotinre. A nid
also, of eotese, administrative vontrol of the readjustment process s
likewise absent.

In the domestic field, certain checks on shusive tacties or over-
reaching by those why dominate the reorranization processes arp
present. A plan of reargenization must ordinarily be submitted to
seenrity holders for theic approval, Furtherimore, although exeep-
thons do evist, & plan of rearganization must be submitted to the
serutiny of a conrt for confirmation er rejection. A dissenting
minority which finds the plan objectionable is accorded a thuy I court
with full opportunity to sgbmit s objections for judicial considera-
tion. And eneh minority has other remedies, some of an extra-
judicial nature. As explined in other ports of this report, a
minerity mmy gain z stralegical position with the power to obstrao,
or delay the proegedings. The feverage thus obtained is often in.
strumental o exacting concessions from those who control the
reorsanizution machinery. These various checks un the mjority
ET0Up existing in the domestic field are nob sufficient by themeelves
under the present system to inagre that either all plans will be fair
and equitable, or that the conduet of the dominant graup will be
above reproacl. Tt suffices here to Doint owt, however, that these
varions checks do sct as A brake on & group which mey be hent on
perverting the reorganization procedurs to ity pwn ends.

These chesks being absent in the foreign field, ane may acevrately
chatacierize the representatives of holders of foreign bonds a5 pos-
Eessilyr extensive power, free from control or restraint.®  On theic
ability, faithfulness, end tntezrity, the bandholders perforee must
rely. And by reason of the lack of supervigion and eontrol, these
qualities ure even more ciearly demanded in the foreign than in the
domestic feld. Amony other things the hondholders must Le assured
of prompt and vigorous representation of their claims, Their pepre-

genLatives must he freed from all interests which confliet with Lhose
—

"AE w0 elalb develag Agbeeiecnily Io this cepart. bo Rectiellre commictee or ggency
[n 1the Enrelge field cao fumetbom afMectively withppy the CnrrRtioE p BUppRet of dhe
U, E. Drparemeni of Soaig. Some rehtral geer ORI Btlon par Bo excrelwd Ty
Hhe Thepoetmenl by withbolding S wasltenee fram & compaliiee go) conducting [1aelt
I the Lext IHerert gf |Drestor .
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of the bondholders, The absence of repulation or control mliﬂies it
possible for the representatives of the bondhelders to serve their own
self-interests with impunity if the intent to do =0 is present. Even
thouph sueh intent be absent, the existetice of a conflict of interest
will tond o condition the action taken. In the light of thess vital
considerations we shall in the pages that follew explore the raricus
types of protective commitiees and agencies which act for the bond-
holders in the foreign field. We shall examine their genesis, the qual-
ifications of their members, the processes which they have sdopted,
and the procedures which tliey have utilized. We shali seek to doter-
mins whether or not they have competently and faithfully discharged
the high fiduciary duties which they have expressly or impliedly
assumed.

SECTION II
PERMANENT BOKDHOLDERS PROTECTIVE AGENCIES

A CORPORATION OF FOREIGCN HONDHOLDERS
{Great Tirialng®

When American interests decided upen the craation of & perma-
nent protective agency to readjust foreign defanlts they sought out
the experience of older creditor nations in the use of such aprencics.
The British Corporation of Foreign Rendholders which was formed
in 1868 is the oldest institution of the kind.? It was followed by &

humber of siniilar central agencies in Eurepean conntries® COver g

period of more than 60 years the British Council has represeted the
interasts of the British holders of defaulted foreign bonds. During
this periad it has by and lurge besn accepted as the anthoritative
agency to negotiate settlements of British bondholders with foreign
govertiments, My virtue of #s necompiishments in the handling of
numerous foreign default situations it has gained wide prrestige,
1t wus nturad, therefore, that Americin interests, in organizing the
American council, used the British Council as 1 model + By reason
of this and of the British Council’s outstanding success in read justing
forcign defaults, tho eircumstances which brought it into being, its
organization and its method of funetioning, will be developed in this
report,

(ircat Britains expecience with Joans to foreign movernments
extends back well over a hundred yearss During this long period
of foreign lending its bankers and ite investors have mot becn
strangers ty the problems ereated wpon default. British doans wers

! The dlsemmslon hereln 4F (e Tckidel Corporation el Forolga Fondboldsta ix based shiefy
0 the fesfimaat &t & Commisalan Teatlog of Edwin M. dorebard, who bad mnde Bfecin]
Frudy af the Aritish Couscll, oo [t publnbed rEpaTi, 0O the wriiogs 9f TaRriout com-
n=ntatars, And apean wsrlous conemarAry 0ewApApRT nod magozlos rrieles,

*Wyone nnd Borebnrd, Furvigg Rirpdbickdere Protectise Organlzotiag (1033 4% Tals
L J, 241, 2R, Procecdbngs bofore the Seeuritlen and Exchonge Cwunmlesion o 1he Slarer
#f Eondholders J'retective Coonedttees for the Republle of El Sulvodor, Commission's
Exhinit T &,

VERurh gpénclen were orgunized in Relpfum {15991, Fraoso [(PRM5), 5vlrzariand [RRIH
Gremany (SR25), and e gtOeC coontrics,  Hee Wrane and Eorclanl, suprd oot 2, at
25234 { Towald, NoHewol Crgaclznilong Tac the Protectlen of Moldera of Forelgh Ponds
(LURAS) B OQeo. Wash, L. Hev, 411, 4Hk-s3s,

*Ere infra this keetlon.

*See Jenka, Mlgratien of Reittah Cardtal 1o 1876 (IH27), for n Irasituent of the enety
Erlthnnh experience o leodiog to MTelyn govornments.

(5%



